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PREFACE. 


A  LTHOUGH  the  Law  of  Real  Property 
■*  ^   forms  the  moft  extenfive  and  abdrufe 

branch  of  our  jurifprudence,  yet  no  attempt  has 

hitherto  been  made  to  reduce  it  to  a  di(lin£l  and 

comprehenfive  fyftem.   A  Digcft  of  this  part  of 

the  Law  is  therefore  here  offered  to  theProfcftion, 

in  which  a  fyftematic  didribution  is  framed  of 

the  general  principles  of  each  title,  fupported 

by  abridgements  of  the  cafes>  in  which  thofe 

principles  have  been  eftablifhed  or  confirmed^ 

It  is  but  of  late  years  that  this  mode  of 

treating  legal  fubje6ts  has  been  adopted.     Our 

abridgements  and  treatifes  on  particular  titles 

of  the  law,  formerly  contained  little  more  than 

a  colledtion  of  the  adjudged  cafes  that  had  been 

determined  oh  each  title  ;    difpofed    without 

a  2  much  j 
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vi  PREFACE. 

much  method,  and  without  cftablifliing  or  dc* 
ducing  any  general  principles. 

There  was,  however,  one  eminent  exception : 
the  excellent  Effay  on  Contingent  Remainders 
by  the  late  Mr.  Fearne.  The  perufal  of  that 
admirable  work,  firfl  fuggefted  to  the  author 
the  idea  of  attempting  to  form  a  methodical 
arrangement  of  the  general  principles  of  the 
Law  of  Real  Property  j  and  upwards  of  twenty 
years  (ince  he  fubmitted  to  the  Profeflion  his 
Eflay  on  Fines,  written  avowedly  on  that  plan. 

The  favourable  reception  with  which  the 
Profeffion  honoured  that  attempt,  encouraged 
him  to  proceed  in  difcufling  all  the  other  titles 
belonging  to  this  part  of  the  law  in  the  fame 
manner.  In  the  profecution  of  this  work  he 
became  every  day  more  fenfible  that  the  true 
mode  of  treating  legal  fubjefts,  as  well  as  other 
branches  of  fcience,  is  by  a  fyftematic  diftri- 
bution  of  abftraft  prindples  illuftrated  and  fup- 
ported  by  adjudged  cafes.  In  this  idea  he  was 
fully  confirmed  by  the  authority  of  the  late  Sir 
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^H^illiam  Janes ^  who  has  truly  faid>  *'  If  law  be 
a  fcience,  and  really  deferve  fo  fablime  ^  name» 
it  muft  be  founded  on  principle^  and  claim  an 

*'  exalted  rank  in  the  empire  of  rcafon.  Bat  if 
it  be  merely  ah  uncoilne^^ed  feries  of  decrees 
and  ordinances,  its  ufe  may  remain  though 

"  its  dignity  be  leffened :  and  he  will  become 

*♦  the  greateft  lawyer  who  has  the  ftrongeft 

"  habitual  or  artificial  memory*.'* 

Although  the  portion  of  time  which  the  au- 
thor has  been  able  to  ipare  from  the  avocations 
of  his  profeffion,  has^  for  feveral  years,  been 
employed  in  the  execution  of  this  work,  yet  he 
is  conicious  that  many  omiffions,  and,  he  fears, 
errors,  may  be  di&overed  in  it.  But  fuch  mufl 
be  the  cafe  in  every  attempt  of  this  nature. 
Thoiib  who  are  moft  converfant  in  our  law,  will 
be  moft  fenfible  of  the  impoflibility  of  attaining, 
or  even  approaching  to  perfection.  Such,  in- 
deed,  is  the  condition  of  human  knowledge, 
that  the  fame  obfervation  is  applicable  to  almoft 
every  branch  of  fcience. 

*  Law  of  Bailfflentt. 
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A  late  learned  and  reverend  prelate  has  juftly 

remarked^  that  '*  a  fyilem  arifing  from  the 

f  **  collection  and  arrangement  of  a  multitude 

'*  of  minute  particulars^  which  often  elude  the 
''  mod  careful  (earch,  and  fometimes  efcape 

"  obfervation,    when  they  are  mod  obvious, 

^  muft  always  ftand  in  need  of  improvement*." 

^  Preface  to  Dr.  Lowth's  Grammar. 
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ANALYSIS  OF  THE  DIGEST. 


1.  Several  Kinds. 

'  I .  Corporeal  or  Land. 
£ftates  therein : 

1.  Quantity  of  Intereft. 
Freehold. 
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2.  Time  of  Enjoyment. 
PofTeifion. 
Remainder, 
Reverlion. 

J.  Number  and  Conne&ion  of  the  Tenants* 
Severalty, 
joint-tenancy* 
Coparcenary. 

n  Common* 
^2,  Incorporeal. 

I.  Advowfon, 
1.  Tithes. 

3.  Common* 

4.  Ways. 

5.  Offices. 

6.  Dignities. 
7*  Franchifes« 

^8.  Rents. 
Title  thereto^ 
C  1.  Dcfcent. 
£2.  Furchafe. 

1.  Efcheat. 

2.  Prefcription. 
3*  Alienation. 

1.  Deed. 

2.  Matter  of  Record* 

3.  Special  Cuftom. 

4.  Devife. 
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Sedion  !• 


%  TD  Y  the  law  of  England^  property  is  divided  into  two   O/Rcal  Pro- 
^    kinds,  namely,  real  and  perfonal  property ;  which  ^ 
kind^  are   governed    by    diftinft    fyftems    of  jurif- 
prudence.     Real  property  confifts  of  land,  and  of  all 
Vol.  !•  B  xighte 


I 


«  Title  I.   E/iate  in  Fee.    §  i-^3» 

rights  and  profits  arifing  from  or  annexed  to  land, 

which  are  of  a  permanent  and  immoveable  nature ; 

it  is  ufually  comprized  under  the  words,  lands,  tene- 

I  laft.  6  a.      ments,   and  hereditaments.      Land  means  the  whole 

furface  of  the  earth ;  tenement  is  a  word  of  ftill 
greater  extent,  and  fignifies  every  thing  that  may 
be  holden,  provided  it  be  of  a  permanent  nature; 
but  hereditament  is  the  largcft  and  moft  comprehenfive 
word,  for  it  includes  not  only  lands  and  tenements, 
but  whatever  may  be  inherited. 

§  2:  Real  property  is  Corporeal,  or  Incorporeal.  Cor- 
poreal  property  confifts  wholly  of  fubftantial  and  per- 
manent objefts,  all  which  may  be  comprehended  under 
the  general "  denomination  of  Land.  Incorporeal 
property  copfifts  of  rights  and  profits  arifing  from  or 
annexed  to  land. 

Show.  Pari.  A  fharc  in  the  New  River  Water  is  held  to  be  real 

^  v^f*^'*  property,  as  alfo  a  (hare  in  fome  navigable  canals. 

653. 

I  Inft.  20  a.         Offices  exercisable   within  certain  places,  though 

not  annexed  to  land,  are  alfo  faid  to  favour  of  the 
Sec  Tit.  25.     realty,  and  are  therefore  confi'der^d  as  real  property. 

Of  Land.  §  3.  Lord  Coke   fays,    that  the  word  land,  in  its 

1  Inft.  4 J.       legal  fignification,  comprehends  any  ground,  foil,  or 

earth  whatfoevcr,  as  meadows,  paftures,  woods,  moors, 

r 

waters,   marfhes,  furzes,  and  heath  j   it  alfo  legally 
includes  all  caftles,  houfcs,  and  other  buildings  ftand- 
^       ing  thereon. 

■ 

5  4*  Land 


.  Title  I.   Eftate  in  Fee.   %  4—7.      '  3 

§  4«  Land  has  alfo  in  its  legal  fignification  an  in- 
definite extent,  upwards  as  well  as  downwards.  For 
it  is  a  maxim  of  law,  that,  cujus  ejlfolum^  ejus  ejl  ufque 
ad  cxlum^  and  downwards,  whatever  is  in  a  diredt  line 
between  the  furface  and  the  centre  of  the  earth,  fuch 
^  mines  of  metal,  and  other^  foffils,  is  the  property  of 
the  owner  of  the  furface. 

§  5.  The  greater  part  of  Englajid  was  formerly  di-    Of  Manors, 
vided  into  manors  ;  -and  as  the  word  manor  was,  and 
even  ftill  is,  frequently  ufed  •  as  fynonymous  with  the 
.  lands  comprifed  w^ithin  its  boundaries  ;  it  will  be  pro-   Bract.  213,  a. 
per,  in  this  place,  to  enquire  into  the  nature  of  manors. 

§  6.  Where  a  confiderablc  traft  of  land  was  grant-   perk.  f.  e-'o. 
cd  by  the  king  to  a  perfon  of  rank,  to  hold  by  a  feu- 
dal tenure,  the  grantee  gave  the  freehold  of  a  part  of 
it  to  his  followers  qr  retainers,  to  hold  of  him  by  fome 
certain  fervices,    and  refe^HMbe  reft  to  himfelf  for 
the  maintenance-  of  his  i^mlfff,  this  latter  part  being 
in  the  occupation  of  the  Wfd,  was  called  his  dcmefne; 
and  the  refidence  of  the  lord  being  called  in  French 
manoirj  the  whole  acquired  from  thence  the  name  of 
a  manor ;   akhougli  li  is  alfo  called,  and  with  more 
propriety,  a  feignory  or  lordfhip ;  that  is,  a.  traft  of  Co.  Cop. 
ground  fubjeft  to  a  particular  lord,  who  has  a  feudal   ^*' 
jurifdidHon  over  it. 

§  7.  "  Manerium^^  fays  Sfellman^  "  ejifeudum  no-   Glofs.  yocc 
**  bile^  partim  vajfalis^  quos  tenentes  vocamus  ah  certa 
fer^iia  concejfum^  partim  domino  in   vfum  fomilia 
fua^  cum  jurjjfdiilione  in  vajfallos^  ob  concejfa  pradia 

B  a  **  refers 


manerium. 


4  '  title  I.   Ejlate  in  Fee.    §  7^1  d. 

**  refervatum  :  qua  vafalis  concedujiiur,  terraJ  dicimtu 

*^  tenementalesy    qtug    domino    refervaniur  dominicales^ 

**  Totum  verofeudum  doviinium  appellatury  olim  baronta^ 

**  unde  curia  qua  huic  pratji  juri/diciionij  bodie  curia 

**  baronis  nomen  ret i net.** 

Co,  Cop,  n  S  8^  -^  manor  is  faid  to  confift  of  demefnes  and  fer- 

**'  vices.    The  freehold  of  the  demefnes  was  veiled  in 

the  lord,  and  they  were  cultivated  by  his  villains  for 
the  ufe  of  his  family.  The  ferviccs  were,  the  retum* 
due  by  the  perfons  to  whom  the  lord  granted  the  free- 
hold of  the  reft  of  the  lands,  comprifed  within  the 
manor. 

2  Inil.  9f.  $  9.  The  micultivated  part  of  the  manor  was  called 

the  lord^s  wafte,  and  ferved  for  public  roads,  and 
for  common  of  pafture  for  the  lord  and  his  tenants. 
But  although  the  pre^m)tion  is,  that'  the  lord  of  a 
manor  is  entitled  to  j^^Rl  of  the  waftes,  fituated  with- 

2  Wooddcfon   in  the  manor ;   yet^ny  other  perfon  may  exclude 

"•  him,  by  proving  ads  of  ownerfhip. 

§10.  By  the  feudal  law,  where  lands  were  granted 
to  a  perfon,  he  acquired  a  jurifdidion  over  the  inferior 
tenants'  or  occupiers  of  the  land.  In  imitation  of  this 
principle,  we  find  that  foon  after  the  eftablilhrnent  of 
the  feudal  law  in  England^  every  lord  of  a  manor 
claimed  and  exercifed  a  jurifdiftion  over  his  freehold 
tenants,  and  held  a  court  for  that  purpofe,  called  the 
Court  Baron,  which  was  compofed  of  the  lord  and  his 
fteward,  and  alfo  of  the  freeholders  who  held  their  lands 
by  fealty,  fuit  of  court,  and  rent,  *of  military  fcrnce  ; 

and 


I  .. 


Title!..  EfiateinFee.  §  iOf-14.  5; 

and  wei:e>*  therefore,  Sound  by  their  tenure,  to  affift 
their  lord  in  the  difpcnfation  of  juftice. 

.  S  1 1  • .  As  a  manor  confifts  of  dejnefnes  and  fervices, 
thefc  are  fufficient  to  fupport  th^  being  of  a  manon 
But  whenever  the  demefnes  are  fevered  from  the 
manor,  or  the  fervices  become  extinft,  then  the  manor . 
itfelf  is  deftroyed.  Thvis,"in  Sir  Moyle  Fmch*^  cafe,  6  Rep.  64. 
it  was  refolved,  that,  where  the  demelhes  of  ,a  manor 
are  once  fevered  in  fee-fimple  from  the  fervices  of  the 
jQ[ianor,  the  manor  itfelf  was  deftroyed  for  ever. 


/ 


446. 


§  12.  So,  where  all  the  freehold  eftates  of  a  manor   a  Roll  Ab. 

123. 

are  purchafed  by  the  lord,  or  efcheat  to  him,  the 
fervices  are  thereby  extind,  and  the  manor  is  de- 
ftroyed.. 

§  1 3.  This  is  the  reafon^Lwi  expreffion  very  com- 

pion  in  law-books,  that  a^^Vbaron  is  eflential  to 

a  manor ;  and,  therefore,  ui^^  there  are  two  free-    ^  ^^""^  *^*P' 
'  447. 

holders  at  leaft,  holding  of  the  manor,  and  fubjed  to  4  Term  Rep. 

efcheats,  the  court  baron  ceafes  for  want  of  fuitors, 

and  the  manor  is  thereby  loft.    But,  in  point  of  fad, 

the  manor  becomes  extind  by  the  lofs  of  the  fervices ; 

one  of  which  is  fuit  of  court ;  not  by  the  lofs  of  the 

court  baron,  which  is  only  a  neceffary  confequence  of 

the  lofs  of  the  fervige^, 

■*  §  14.  Although  many  manors  have  been  deftroyed 
by  the  means  above,  mentioned,  yet  they  continue  to 
\^  caUed  vKVWXh  and,  for  fo^le  purpofes,  are  ftill 

B  3  confidered 
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confidered  as   fuch ;    though,  ftriftly  fpeaking,  they 
are  no  more  than  reputed  manors. 

Money  to  be         S  '5*  Money  agreed  or  direfted  to  be  laid  out  in  the 
Laiid"  *°        purchafe  of  land,  is  confidered,  in  equity,   as  land, 

Becaufe  there,  whatever  is  agreed  to  be  done,  is  con- 
Treaty  of  Eq.  fidered  as  aftually  done.  But,  where  money  direfted 
b.i.  c.vi.f.9,    ^Q  belaid  Qu^  jn  the  purchafe  of  land  falls  into  the 

hands  of  the  perfon  who  would  have  had  the  abfolute 
Vide  Walker   property  in  the  land,  in  cafe  a  purchafe   had   been 

^  Vcf.  jun.       made,  it  will  be  confidered  as  money. 
1N70. 

Heir  I^ms.         §  1 6.  There  are  fome  chattels  which  are  confidered 

as  fo  annexed,  and  fo  neceffary,  to  the  enjoyment  of 
I  Tnft.  8  a,      the  inheritance,  that  they  are  deemed,  in  law,  to  be 

Cro.  Eliz.        ^  P^^^  ^^  ^^'  ^^^  ^^^  called  heir  ioonu.     Thus,  deer  in 
37**  a  real  authorized  park,  fiflies  in  a  pond,  rabbits  in  a 

,   warren,  and  doves  in^^^ve-houfe,    are  held  to  be 
part  of  the  inheritanc^^Hf  belong  to  the  heir. 


It  is  the  fame  of  charters,  court-rolls,  deed$,  and 
other  evidences  of  the  land  ;  together  with  the  chefts 
\    ox  boxes  in  which  they  arc  contained, 

Pufeyv,  §  17.  Where  an  antique  horn  had  immemorially 

lVcrn.373,   'g<^ne  with  the  eftate,  and  was  delivered  to  the  plain- 

tiflF's  anceftors  to  hold  their  land  by  j  it  was  decreed 
that  it  fhould  go  with  the  land,  as  an  heir  loom. 

pfEllatcsin        §  18. 'With  fefpedl  to  the  nature  and  properties  of 
Land*  •  n 

|he  different  eftates  which  may  be  acquired  in  land, 
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It  is  neceflary  to  premife,  that  an  eftate  in  land  figni- 
fies  fuch  an  intereft  as  the  tenant  hath  therein.  It  is  '  Jj^^-  3^5  «• 
called,  in  Latin,  Jiatas ;  becaufe  it  fignifies  the  con- 
dition or  circumftance  in  which  the  owner  ftands,  with 
regard  to  his  property;  and,  to  afcertain  this  with 
precifion  and  accuracy,  eftates  may  be  confidered  in 
a  threefold  view.  Firft,  with  regard  to  the  quantity 
of  intereft  which  the  tenant  has  in  his  tenement; 
fecondly,  with  regard  to  the  time  at  which  that  quan- 
tity of  intereft  is  to  be  enjoyed ;  and,  thirdly,  with 
regard  to  the  number  and  connection  of  the  tenants. 

« 

§  19.  With  regard  to  the  quantity  of  intereft  which   p^^^"j^ 
the  tenant  has  in  the  tenement,  the  primary  divifion  of 
pftates,  is,  into  fuch  as  are  freehold,  and  fuch  as  are 
lefs  than  freehold. 

An  eftate  J3f  freehold  is  an  eftate  in  lands,  or  other 
real  property,  held  by  a  fr^|g||mre  for  the  life  of  the 
tenant,  or  *f  feme  other  pefl^Bor  for  fome  uncertain 
period.  It  is  called  liber um  tenementum ;  frank  tene- 
ment, or  freehold  ;  and  was  formerly  defcribed  to  be 
an  eftate  conveyed  by  livery  of  feifm;  which  is  the  2Comm.io4. 
folemn  delivery  of  the  poffeffion  by  the  donor  to  the 
donee  in  the  prefence  of  witneffes  :  but,  fince  the  in-^ 
troduSion  of  certain  modern  conveyances,  by^  which 
an  eftate  of  freehold  may  be  created  without  livery  of 
feifm,  this  defcription  is  not  fufficiently  comprehenftve. 

§  29.  There  are  two  qualities  effentially  requifite  2Coinm.386. 
to  the  exiftence  of  a  freehold  eftate.     ift.  Immobility ; 
that  is,  th?  fubjea  matter  muft  either  b^  land,  or  (opie 

B  4  intereft 


1  - 


i  *  Title  h  Ejtafe  in  Fee.  §  ao— 22. 

intereft  ifluing  out  of  land.  2d.  A  fufficient  legal 
indeterminate  duration :  for,  if  the  utmoft  period  to 
which  an  eftate  can  la(t  is  fixed  and  determined,  it  i& 
not  an  eftate  of  freehold. 

ilDft.4.3a.  §  21-  Thus,  if  lands  are  conveyed  to  a  man  and 

his  heirs,  or  to  a  man  for  his  life,  or  for  the  life  of 
another,  or  until  he  is  marri«d,  or  goes  to  Rome^  he 
has  an  eftate  of  freehold.  But  if  lands  are  limited  to 
a  man  for  500  years,  or  for  99  years,  if  he  fhall  fo 
long  live,  he  has  not  an  eftate  of  freehold.  And  the 
law  was  precifely  the  fame  in  this  refped  when  Bradon 
Braft.  207  fl.    wrote  :   *'  Et  fciendum  quod  libertm  ienementtm  eji 

**  id  quod  quis  tenet  Jibi  et  baredibus  fuis*      Item  ut 

*'  liberum  tenementum  Jicut  ad  vitam  tantunh  vel  codem 

modo  ad  tempus  indetertninatum^  abfque   alia  certa 

temporis  prafinitione  ;  fc.  donee  quid  jiat  vel  notjiat ; 

ut  Ji  dicatury  do  taliy  donee  ei  providerol     Liberum 

*^  auiem  tenementum  noggH^  dici  alicujus^  quod  igui^ 

**  tenet,  ad  certum  nui^K  annorumy  menfium  vel  di-^ 

f  *'  erum  ;  licet  ad  terminum  centum  annorum,  qua  ex- 

I  *'  cedit  vitas  hcminum.^' 


§  22.  Upon  the  introduftion  of  the  feudal  law  into 
England^  all  lands  became  holden,  either  by  a  free 
tenure,  or  in  villenage.  The  tenant,  who  held  by  a 
free  tenure,  had  always  a  right  to  the  enjoyment  of 
the  land  for  his  life  at  leaft ;  and  could  not  be  dif* 
Black.  Tra.  poffeffcd,  even  for  the  nonpayment  of  his  rent,  or  the 
4to.  233.        nonperformance  of  his  fervices  :    whereas  the  tenant 

who  held  in  villenage,  might  be  turned  out  at  pleafurc 
by  his  lord  j  and  his  poffefGon  being  pcrfeftly  prcca- 

7  nous. 
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libus,  was  cox]ii4ered  to  be  the  pofleffion  of  his  lord ; 
to  whom  he  was,  in  a  great  degree,  a  mere  flave« 

§  23,  The  perfon  thus  holding  lands  by  a  free 
tenure,  was,  therefdre,  called  z  freeholder ^  becaufe  he 
might  maintain  his  poiieflion  againfl  his  lord  :  and,  for 
this  reafon,  liberum  tenementum^  or  freehold,  was  op- 
pofed  to  villenage.  Thus,  EraBon  fays  :  "  Item  di-  207  #. 
**  citur  liberum  tenemeniun^  ad  differentiam  ejus  ,  qu&d 
f*  e/i  villenagium ;  quia  tenementorum  aliud  liberum^ 
**  aliud  villenagiMm. 

§  24.  Lord  Coke  fays,  that  a  freehold  eftate  may,  i  f  nft.  4  m. 
at  feveral  times,  be  moveable  ;  fometimes  in  one  per- 
fon, and,  alternis  vicibusj  in  another.  As,  if  there  be 
eighty  acres  of  meadow  which  have  been  ufed  time  out 
of  mind  to  be  divided  between  certain  perfbns,  and  that ' 
a  certain  number  of  acres  appertain  to  every  of  thefe 
pei&ns,  to  be  yearly  aili^lj^  and  allotted  to  them, 
they  have  freehold  eftates  Hpi«xr  rcfpcdive  portions 
pi  the  meadow. 

§  •25.  The  acquisition  of  an  eftate  of  freehold  was  • 
attended  with  feveral  valuable  rights  and  privileges. 
Tlie  freeholder  becstme  a  member  of  the  county  court, 
one  of  the  fares  curia  in  the  lord's  court,  was  intitled 
to  be  fumnfioned  on  juries  in  the  king's  court,  and  to 
vote  for  the  ipledion  of  knights  of  the  Ihire. 

§  26.  Ju  fuUequent  dmes,  the  word  freehold  was, 
in  fome  cafes,  applied  to  the  intereft  of  the  tenant  j 

only :  as  where  a  perfon  had  an  eftate  for  Itfe  in  lands 

held 


lO 


Co.  Cop. 
f.  15- 
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held  in  villenage,  he  was  faid  to  have  a  freehold 
intereft.  Thus  Lord  Coke  fays,  "  a  freehold  is  taken 
*'  in  a  double  fenfe,  either  it  is  named  a  freehold  in 
**  refpeft  of  the  ftate  of  the  land,  and  fo  copyholders 
*^  may  be  freeholders.  For  any  that  hath  an  eftate 
**  for  his  life,  or  any  greater  eftate  in  any  land  what- 
'*  foever,  may,  in  this  fenfe,  be  termed  a  freeholder ; 
•'  or  in  refpefit  of  the  ftate  of  the  law,  arid  fo  it  is 

oppofed  to  copyholders,    that  what  land  foever  is 

not  copyhold  is  freehold." 


<c 


cc 


§  27.  It  is,  however,  fully  proved  by  Sir  William 
Black/lone^  in  a  tra£k  intitled  "  Confiderations  on 
Copyholders,*'  that  no  perfon  can  be  confidered  as  a 
freeholder,  or  intitled  to  the  privileges  of  a  freeholder, 
unlefs  his  eftate  confifts  of  free  land.  So  that,  al* 
though  the  determination  of  an  eftate  be  uncertain, 
yet,  if  it  is  held  by  a  bafe  tenure,  it  is  not  confidered 
in  law  as  a  freehold  ;  nor  Jus  the  tenant  any  of  thofe 
privileges  which  the  law  'gPIs  to  freeholders :  for,  in 
that  cafe,  he  has  a  freehold  intereft  only ;  whereas  no 
eftate  is,  ftriftly  fpeaking,  a  freehold,  unlefs  the  pofleffor 
hjis  a  freehold  tenure,  as  well  as  a  freehold  intereft. 


Ante^  f.  2. 


§  28.  It  has  been  ftated,  that  offices,  exercifable 
within  certain  places^  are  confidered  as  real  property. 
In  confequence  of  this  dodrine,  a  freehold  eftate  may 
be  had  in  fuch  offices. 


What  pcrfons        §  29.  All  natural  perfons,  bom  within  the  dominions 
Jipiii  cftatcs.      ^f  ^be  jcrown  of  England^  are  capable  of  holding  free-? 

hold  eftates ;  unlefs  they  are  attainted  of  treafon,  of 

felony, 


» 
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felony,  or  have  incurred  the  penalties  of  a  premunire ; 
for,  in  that  cafe,  they  are  confidered  as  civilly  dead, 
and  are  thereby  become  incapable  of  poffdfing  any 
property. 

§  30.  Bodies  corporate,-  whether  fole  or  aggregate, 
ecclefiaftical  or  lay,  may  hold  thofe  freehold  eftates 
which  have  been  tranfmitted  to  them  by  their  prede- 
ceflbrs  :  they  are,  however,  prohibited  by  feveral 
antient  and  modem  flatuteS,  ufually  called  the  Jiatutes 
of  moriniain^  from  purchafing  more  lands,  without 
licence  from  the  crown  j  nor  is  even  fuch  licence,  in 
all  cafes,  fufficient. 

§  31.  But  aliens,  ^at  is,  perfons  bom  out  of  the  i  Inft.  2  h. 

dominions   of  the  crown  of   England^    (except    the  Vide  Tit.  26. 

children  and  grand-children  of  natural-bom  fubjeds), 

are  incapable  of  holding  freehold  eftates,  unlefs  they  Dupleffis  v. 

are   made  denizens  by  the  king's  letters  patent,  or  Doiil  Proc! 

naturalized  by  aft  of  parUaAfent.  *753- 

'  ^  I  Brow.  415. 


§  32.  In  confequence  of  the  ftat.  1 2  Cha.  2.  c.  24.  the   Tenure  by  ! 

tenure  of  all  freehold   eftates,  whether  held  of  the   ^^sll^^'        j 
king  or  of  mefiie  lords,  except  lands  held  by  religious   ^o\6cn.  < 

corporations,  is  turned  into  free  and  common  focage  ; 
and  where,  in  a  grant  of  freehold  lands,  no  fervices 
are  referved,  as  is  now  generally  the  cafe,  fealty  is  not- ' 
withftanding  incident  to  fhe  tenure  :  and  all  lords,  of  Lit,  f,  130, 
whom  lands  are  ho  Wen  at  this  day,  pay  call  upon.  JVnft.  68^ 
their  tenants  to  take  the  oath  of  fealty  to  them  in  their   «•  5-  ^5  «• 
cpurts  baron  j  which  every  lord  ought  to  do,  if  it  be    n!  2,  ^^  ** 
•nly  for  the  reafpn  given  by  Littleton^   that  when 

peglefled. 


II ' 
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neglefted,  it  will,  by  long  contiouance  of  rime,  grow 
out  of  memory,  (as  doubtlefs  it  frequently  has  done), 
whether  the  land  be  holdeu  of  the  lord  or  not,  and 
fo  he  may  lofe  his  feignory,  and  the  profits  which  may 
accrue  to  him  by  efcheats  and  other  conringencies. 


Booth's  Real. 
Ad.  135. 


§  33.  Where  it  is  no  longer  known  of  whom  lands 
are  mediately  holden,  they  (hall  be  prefumed  to  be 
held  of  the  king,  as  the  great  and  chief  lord. 


2  Infl.  66* 
500. 

Bradfliaw  v. 
Lawfon, 
4  Term  R. 

443- 


§  34.  In  confequence  of  the  ftatute  ^ia  emptor es 
terrarunij  no  peribn  can  referve  a  tenure  to  himfelf, 
where  he  conveys  away  the  whole  eftate :  but  the 
lands  will,  after  fuch  conveyance,  be  held  of  the  next 
inmiediate  lord,  by  the  fame  fervices  by  which  the 
feoffor  heldf  or  fro  rata^  if  the  feoffment  be  only 
of  part. 


Of  Seifin. 


I  Id(L266^. 

n.  I. 

I  Burr.  Rep. 

107. 


I  In(t.  200  ^. 
?iow.  503. 


S  3S'  ^^  pofleflion  of  a^  feud  was  cxprcffed  in  law, 
by  the  word  Jeijin^  which  denotes  the  completion  of  that 
inveftiture  by  which  the  tenant  was  admitted  to  the 
feud.  Upon  the  introduction  of  the  feudal  law  into 
Englandj  this  dodrine  was  fully  adopted,  and  the  word 
fdfin  was  only  applied  to  the  poffeflion  of  an  eftate  of 
freehold  ;  in  contradiftindion  to  that  jprecarious  kind 
of  poffeflion,  by  which  tenants  in  villenage  held  their 
lands,  which  was  confidered  to  be  the  pofleflion  of 
their  lords,  in  whom  tKe  freehold  of  their  lands  coi)** 
tinned  to  be  vefted. 


§  26.  Where  an  eftate  is  conveyed  to  a  peribn  by  feoff- 


Wherc  an 

ctfTary.  ment,  with  livery  of  feifm,  or  by  any  of  thofc  convey- 

ances 
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ances  which  derive  their  eflPeft  from  the  ftatute  of  ufes,  he 
acquires  a  (eHin  in  deed.  But  where  an  eflate  comes 
to  a  perfon  by  aft  of  law,  as  by  defcent,  he  only  ac* 
quires  a  feifin  in  law,  that  is,  a  right  to  the  pofleffion  ; 
and  he  muft  make  an  entry  on  the  land,  either  in  per- 
fon or  by  attorney,  in  order  to  acquire  a  feifin  in 
deed. 


13 


.Liu  r.  448. 

1  Inll.  2941. 


§  37.  The  mere  aft  of  going  on  the  land  will  not   i  ln&.x\s^' 
aihoimt  to  a  legal  entry,  fufEcient  to  veft  the  aftiual   5  Mod?44?^ 
feifin  in  the  ^perfon  who  has  the  right :  for,  vin  order 
to  conftitote  a.  legal  entry,  the  perfoli  muft  enter  with 
that  intent,  and  do  fome  aft  to  fhow  fuch  intention. 

§  38.  The  entry  of  the  heir  upon  any  part  of  the  i  inft.  252  k. 
eftate  will  give  him  a  feifin  in  deed  of  all  the  lands 
lying  in  the  fame  county.  For  fince  the  freehold  in 
law  is  caft  upon  him  by  the  death  of  his  anceftor,  and 
no  perfon  is  in  poiTeffion,  fo  that-  no  particular  eftate 
is  to  be  defeated,  a  general  entry  into  part,  will  be 
fufEcient  to  reduce  the  .whole  into  aftual  poffeffion. 
But  where  the  lands  lie  in  feveral  counties,  there  muft. 
be  an  entry  in  each  county. 


§  39.  The  entry  of  the  hen-  is  only  neceffary  where 
the  lands  are  in  the  aftual  occupation  of  his  anceftor. 
For  if  the  lands  are  held  under  a  leafe  for  years,  and 
the  leffee  had  entered  under  his  leafe,  the  heir  will  be 
confidered  as  having  a  feifin  in  deed,  before  entry  or 
receipt  of  rent ;  becaufe  the  pofTeffion  of  the  leffee  for 
yearss  is  his  poffeffion. 

§  40.  Wher^ 


I  Inft.  15  Vi. 
3Wilf-Kcp. 
521.  7  Term 
Kcp.  390. 
8  Term  Rep. 

213* 
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§  40.  Where  lands  are  let  on  leafcs  for  lives,  the 
freehold  is  in  the  leflfees,  and,  confequently,  the  heir 
has  no  immediate  right  of  entry,  on  the  death  of  his 
anceflor.  In  this  cafe,  the  heir  is  only  entitled  to  the 
rent  refervcd  in  the  leafe ;  by  the  receipt  of  which,  he 
becomes  feifed  of  the  rent,  and  of  the  reverfion  cx- 
peftant  on  the  determination  of  the  leafe. 

§  41.  The  pofTeflion  of  a  guardian  in  focage,  is 
the  pofleffion  of  the  ward.  So  that,  if  a  widow,  'lav- 
ing a  fon  on  whom  her  hufband's  eftate  defcends,  con- 
tinues in  poffeffion  after  her  hufband's  death,  the  law 
will  confider  her  as  guardian  in  focage  to  her  fon; 
and  will  therefore  admit  the  fon  to  have  .  had,  by  that 
means,  a  feifin  in  deed  of  the  land. 


Abatement. 


Perk.  f.  367. 
3Comm.  167. 

174- 


§  42.  The  feifin  in  law,  which  the  heir  acquires  on 
the  death  of  his  anceftor,  may  be  defeated  by  the 
entry  of  a  ftranger,  claiming  a  right  to  the  land ;  and 
fuch  entry  is  called  an  abatement.  In  a  cafe  of  this 
kind,  the  only  mode  of  regaining  the  feifin  and  pof- 
feffion, is,  by  an  entry  of  the  legal  ov/ner,  which  will 
reftore  him  to  the  poffeffion  of  the  land. 


jComm.175.        §  43,  If  the  heir  be  deterred  from  entering  by 

bodily  fear,  he  may  make  cbim  as  near  to  the  eftate 
as  he  can ;  which  claim  is  only  in  force  for  a  year 
and  a  day.  And  this  claim,  if  it  be  repeated  once  in 
the  fpace  of  every  year  and  day,  (which  is  called 
Continual  Claim),    has  the  fame  effed  as  a  legal 

entry. 

§  44.  Where 
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§  44.  Where  a  younger  brother  enters  upon  the 
death  of  the  anceftor,  fuch  entry  is  not  an  abatement. 
For  it  (hall  be  intended  that  the  younger  brother  did 
;  not  fet  4ip  a  new  title,  but  only  entered  to  preferve  the 
poffeflions  of  the  anceftor  in  the  family,  that  no  one 
elfe  (hould  abate.  And  if  the  younger  fon  dies  feifed, 
ftill  the  elder  fon  may  enter  :  for,  as  the  law  will  not 
intend  the  entry  of  the  younger  fon  to  be  a  wrongful 
aft,  therefore,  the  poffeflion  of  the  younger  brother 
becomes  .that  of  the  elder  ;  fo  that  the  defcent  cannot 
make  a  right  of  poffeflion  diftind  from  the  right  of 
property. 


15 


Lit.  f.  396, 
Gilb.  Ten. 

27. 


§  45.  Where  a  perfoais  in  the  aftual  feifin  of  an  cftate  Of  Diffclfin. 
of  freehold,  he  tnay  lofe  that  feifm  by  a  ftranger*s 
entering  on  the  eftate,  and  forcibly  oufting  or  dif- 
poffefling  him  of  it,  which  is  called  a  dijfeifin  j  and 
is  thus  diefined  by  Littleton.  "  Difleifin  is  properly  Lit.  f.  279. 
*^  where  a  man  entereth  into  any  lands  or  tenenients, 
"  where  his  entry  is  not  congeable,  and  oufteth  hipi 
"  which  hath  the  freehold.**  And  Lord  Coke^  in  his 
comment  on  this  paflage,  obferves,  that  every  entry 
is  Hot  a  difleifm,  unlefs  there  be  an  oufter  of  the 
freehold. 


§  46.  There  is  fcarcely  a  fubjeft  in  the  Englijh  law 
fo  obfcure  and  difficult  as  that  of  difleifin.  The  full 
eficft  of  difleifins  muft  formerly  have  been,  not  only 
a  dipoflefling  of  the  freeholder,  but  alfo,  a  fubftitution 
of  the  difleifor  as  tenant  to  the  lord,  and  as  one  of  the 
pares  curia ^  in  the  place  of  the  difleifee.  Noi)lr,  as  the 
confeat  of  the  lerd  was  formerly  neceflary  to  the  ad- 

mifljon 


I  Inft.  266  b, 
n.  1. 
5Comm.  169. 


i6 


I  Burr.  Rfp. 


u 
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miifion  of  a  new  tenant  into  the  feud^  it  is  diiScuIt  to 
conceive^  how  a  complete  diiTeifin  could  take  place 
without  the  confent  or  connivance  of  the  lord.  Hence 
Lord  MansfieM  has  juftly  obferved,  that  ^'  the  predfe 
^^  definition  of  what  conflituted  a  difleifin,  which  made 
^^  the  difleifor  the  tenant  to  the  demandant's  praecipe, 
though  the  right  owner's  entry  was  not  taken  away, 
was  once  well  knowQ,  but  it  is  not  now  to  be  found. 
**  The  more  we  read,  unlefs  we  are  very  careful  to  dif- 
**  tinguifli,  the  more  we  fhall  be  confounded  :  for  after 
*^  the  aflife  of  novel  difleifm  was  introduced,  thekgif- 
"  lature,  by  many  ads  pf  parliament,  and  the  courts 
**  of  law,  by  liberal  conftrudions,  in  furtherance  of 
juftice,  extended  this  remedy,  for  the  fake  of  the 
owner,  to  every  trefpafs  or  injury  done  to  his  real 
"  property  j  if,  by  bringing  his  aflife,  he  thought  fit 
"  to  admit  himfelf  difleifed  " 


u 


cc 


Abeyance  of 
the  freehold. 


2  Inft.  342  h. 
2Comm.  107. 


Hob.  338. 


§  47.  Where  there  is  no  perfon  in  ejfe^  in  whom  the 
freehold  is  vefted,  it  is  faid  to  be  in  abeyance  ;  that  is,  in 
expedation,  remembrance,  and  contemplation  of  law. 
But  it  is  a  principle  of  the  higheft  antiquity  in  the 
Engli/h  law,  that  there  ihould  always  be  a  particular 
owner  to  every  freehold  ellate,  fo  that  the  freehold 
fhould  never  be  in  abeyance,  if  it  could  be  avoided. 
This  rule  was  eftablifhed  for  two  reafons:  ifl:.  That 
the  fuperior  lord  might  always  know  on  whom  he  was 
to  call  for  the  military  fervices  that  were  due  for  the 
feud :  for  otherwife  the  defence  of  the  realm  would 
have  been  confiderably  weakened,  adly.  That  every 
ftranger,  who  claimed  a  right  to  any  particular  lands, 
might  know  againfl  whom  he  ought  to  bring  his 

praecipe, 
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praedpe,  or  real  aftion,  for  the  recovery  of  them  ;  as 
no  real  aSion  could  be  brought  againft  any  perfon  but 
the  a£tual  freeholder. 

§  48.  In  confequence  of  this  doflrine,  it  is  a  rule 
of  law,  that  a  freehold  eftate  cannot  be  created  to 
commence  in  futuro ;  becaufe,  in  that  cafe,  the  free-  ilnft.  317^, 
hold  would  be  in  abeyance,  from  the  execution  of  the 
conveyance,  until  the  moment  when  the  eftate  fo  cre- 
ated was  to  commence. 


Jione,  are  either  eftates  of  inheritance,  or  eftates  not  of 


§  49.  "  Eftates  of  freehold,''  fays  Sir  William  Blacks   Eftates  of  In^  1 

heritancCj  I 

2Comm«i04.  1 

'*  mheritance.     The  former  are  again  divided  into  in-  ' 

*'  heritances  abfolute  or  fee  fimple,  and  inheritances 

**  limited  ;    one  fpecies  of  which  we    ufually  call 

**  fee  tail." 

» 

s 

§  50.  "Tenant  in  fee-fimple,"  fays  Littleton,  f.  t.  "  is   Eftate  in 
"  he  which  hath  lands  or  tenements  to  hold  to  him  and         Simpic. 
*'  his  heirs  for  ever ;  and  it  is  called  in  Latin,  feodum 
Jimplex  ;  for  feodum  is  the  fame  that  inheritance  is, 

and  Jimplex  is  as  much  as  to  fay^  lawful  or  pure : 

and  fo  feodum  Jimplex  lignifies  a  lawful   or  pure 
**  inheritance.** 

§  51.  Littleton  has  been  cenfured  for  annexing  an  Wnght'* 
improper  meaning  to  the  word  fee  in  this -definition;   ^^°'  "^^* 
and  it  has  been  contended  that  the  word  fee  fignifies 
land  holden  of  a  fuperior  lord,  by  military  or  other 
fervices.     But  although  this  was  certainly  the  original 
meaning  of  the  word,  yet  when  the  feudal  law  was 

Vol.  I.  C  '  fully  ^  ' 
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fully  eftabliAied  here,  and  it  wu  uiUTerlally  acknow- 
ledged that  all  the  lands  in  England  vere  held  medi- 
ately or  immediately  of  the  king,  and  that  there  vat 
no  allodial  property  left  in  the  kingdom,  the  word  fee 
became  generally  ufed  to  denote  the  quantity  of  ellate 
and  interefl  in  the  land.  Thus  it  appears  from  Braffoitt 
that  the  word  feodum  was  often  ufed,  at  the  time  he 
i.  wrote,  in  both  thefe  fenfes.— "  Et  fciendum  quodfnh 
"  dum  eji  quod  quit  tenet  ex  quacunque  eaufa  Jibi  et 
*^  haredibus  fms.  Item  dicHvr  feodum  alk  modo 
*'  ejus  qui  alium  feaffat^  et  quod  quit  tenet  ab  alio^  ut 
^*  Jifit  qui  dicat  talis  tenet  de  me  tot  feoda  per  fervi- 
•'  tium  militare"  And  it  is  evidently  for  the  purpofe 
d  denoting  the  quantity  of  intereft,  that  the  word  fee 
is  ufed  in  pleading  an  inheritance'  in  the  king,  v;'s;.— 
Rex  feifitiu  fuit  in  domnico  fuo  ut  de  feodo ;  where  the 
word  feodum  cannot  poflibly  import  an  eftate  holden, 
the  king  not  holding  of  any  fuperior  lord,  but  merely 
denotes  an  inheritance. 

I  §  5  2.  An  eftate  in  fee-fimple  is  the  entire  and  abfolute 
property  of  the  land ;  from  which  it  tbllowsi  that  no 
perfon  can  have  a  greater  ellate  or  intereft :  and  when- 
ever a  perfon  grants  away  an  eftate  in  fee-fimple,  he 
cannot  make  any  iarther  difpofition  of  it,  becaufe  he 
has  already  granted  the  whole  and  entire  property,  and 
confequently  nothing  remains  in  him. 

§  53.  An  eftate  in  fee-fimple,  created  by  a  con- 
veyance deriving  its  cffefl  from  the  ftatute  of  ufes,  or 
by  a  devife,  may  however  be  rendered  defeafible  upon 

the 
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the  happening  of  fome  future  event ;  of  which  an  ac« 
count  will  be  given  hereafter. 

§  54*  Tenant  in  fee-fimple  is  the  abfolute  mafter  of 
all  houfes  and  other  buildings  ereded  on  the  land  $ 
and  alfo  of  all  ti-ees  growing  thereon  ;  for  trees  are  con-  VMc  i  Ld. 
fidered  as  parcel  of  the  inheritance,  and  the  law  does  ^*y"*  **^' 
not  favor  the  feverance  of  trees  from  the  freehold  and 
inheritance  of  the  land,  becaufe  the  trees  would  be 
thereby  wafted  and  deftroyed. 

S  5S*    'I^e^s^t  ui  fee-fimple  is  alfo  intitled  to  all 
mines  of  metal  and  other  follils  which  are  undpr  the 
iand^  and  may  work  and  difpofe  of  them  ;    except 
mines  of  gold  and  filver,  which  by  the  royal  prero-  Pbvd.3i5. 
gative  belong  to  the  king. 

§•  56  We  have  feen  that  the  law  requires  the  freehold  Abevanee  of 
fliould  never,  if  poflible,  be  in  abeyance:  but  where  •        "* 
there  is  a  tenant  of  the  freehold,  the  reverfion  may 
exift  for  a  time  without  any  predfe  or  particular  owner;   i  Iqji^  ^^  i^ 
and,  in  fuch  cafe,  it  is  faid  to  be  in  abeyance.    Thus,   ^Comm.io?. 
if  an  eftate  be  limited  to  A.  for  life,  remainder  to  the 
right  heirs  of  J*  5.,  the  fee-fimple  is  in  abeyance 
during  the  life  of  ^.  S. ,  becaufe  of  the  maxim  in  law, 
nemo  eji  hares  viventis  (a).     And  in  the  cafe  of  rec- 
tories   and   vicarages,    the    fee-fimple  is  always  in 
abeyance. 


(a)  It  has  lately  been  held,  that  in  fome  cafes  of  this  kind  the  fee 
vemaias  in  the  grantor.    Vide  Fearae  Cont.  Rem.  513.  533. 

C  2  S  57-  The 


Hargrarc's 
Tra.  449. 
567. 
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§  57.  ITie  law,  however,  does  not  evea  favour  the 
abeyance  of  the  fee-fimple ;  for,  in  that  cafe,  many 
operations  of  law  are  fufpended.  The  particular 
tenant  is  rendered  difpuni(hable  for  wafle,  as  a  writ  of 
wafte  can  only  be  brought  by  the  perfon  entitled  to 
the  fee-fimple.  The  title,  if  attacked,  could  not  be 
completely  defended,  for  there  was  no  one  in  being 
whom  the  tenant  of  the  freehold  could  pray  in  aid,  to 
fupport  his  right:  nor  could  the  mere  right  itfelf,  if 
fubfifting  in  a  ftranger,  be  recovered  in  this  interval ; 
for  in  a  writ  of  right  patent,  a  tenant  for  life  cannot 
join  in  the  mere  right.  And,  in  modern  times,  the 
courts  do  not  favour  the  abeyance  of  the  fee-fimple, 
becaufe  it  would  be  a  reflraint  on  alienation. 


Atf  olhf  r  Ef- 
tatf«  merge 
in  the  Fcc- 
.  pimple. 


§  58.  All  inferior  eftates  are  derived  out  of  the  fec- 
fimple,  fo  that,  whenever  a  particular  eftate,  or  limited 
intereft  in  land,  vefts  in  the  perfon  who  has  the  fee- 
fimple  of  the  fame  land,  fuch  particular  eftate  or  in- 
tereft is  immediately  drowned  or  merged  in  it; 
upon  the    principle,   that    ojv.ne  vuijus  continet  in  Je 


minus. 


Incidents  to  §  59.  The  law  has  annexed  to  every  eftate  and  intereft 

a    re-  imp  e.   j^  Jsuids,  certain  peculiar  incidents,  rights,  and  privileges, 

which.  In  general,  arc  fo  infeparably  attached  to  thofe 
eftates,  that  they  cannot  be  reflrained  by  any  provifo 
or  condition  whatever. 


Alienable.  §  60.  Of  the  fe\eral  liicJJents  infeparably  annexed  to 

Lit.  f.  360.      an  eftate  in  fee  fimplc,  the  lirft  is  an  unlimited  power  of 

•^^3^-   alienation.     Any  reftridion,  th^efore,  of  this  power, 

7  annexed 


/ 
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annexed  to  the   creation  of  an  eftate  in  fee*fimple, 
would  be  abfolutely  void. 

This   unlimited   power  of  alienation  compipifes,  in 
itfelf,  all   inferior  powers;    fo  that  a  tenant  in  fee- 
fimple  may  create  any  inferior  eftate  or  intereft  out  of 
his  own.     Aiidi  therefore  a  cuftom,  that  a  tenant  in    Salford*s cafe, 
fee-fimple  cannot  deniife  his  lands  for  more  than  fix    -  Vef.  jun.  ' 
years,  is  void ;  becaufe  it  is  contrary  to  the  freedom   325- 
of  the  eftate  of  one  who  hath  a  fee-fimple. 

§  61.  An  eftate  in  fee-fimple  will  defceud  to  the  Dcfccndible 
heirs-general  of  the  perfon  who  was  laft  feifed  thereof  j  ^^^^1. 
whether  male  or  female,  lineal  or  collateral.  And  it 
is  for  this  reafon  that  the  word  fimple  is  added  to  the 
word  fee,  importing  an  abfolute  inheritance,  clear  of 
any  condition,  limitation,  or  reftridlion,  to  particular 
heirs;  in  contradiftindion  to  fome  other  kinds  of 
cftates  of  inheritance,  which  are  only  defcendible  to 
fome  particular  heirs;* of  which,  an  account  will  be 
given  in  the  next  title. 

§  62.  Eftates  in  fee-fimple  are  fubjeft  to  curtefy  and   Subjedl  to 
dower ;  which  fubjefts  wUl  be  difcuflfed  under  thofe   g^ J^J^  '^^ 
titles. 

§  63.  Eftates  in  fee-fimple  are  liable  to  the  payment  of  I-Iablc  to     , 
all  debts  contracted  by  the  tenant,  for  which  he  has  ac- 
knowledged any  fecurity"  on  record,  or  for  which  he 
has  bound  himfelf  and  his  heirs,  by  any  inftrument 
under  his  feal.     And  his  heir  is  bound  to  fatisfy  fuch    Buckley  ▼. 

4ebtj  as  far  as  the  lands  defcended  to  him  from  fuch    ^  s^ra!°^!  ^' 

C  3  anceftor  665, 
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ancedor  will  extend  ;  which  fuflicient  lands  are  called, 
in  law,  qffets  by  defcent.  It  fliould,  however,  be  ob- 
ferved,  that  eftates  in  fee  are  not  liable  to  the  payment 
of  iimple  contrad  debts ;  a  do&rine  not  very  confo- 
nant  with  natural  juftice. 


§  64.  By  the  common  law,  if  the  heir  had  aliened 
the  aflfets  before  an  adion  was  brought  againft  him 
for  the  recovery  of  a  debt  due  by  his  anceftor,  the 
creditor  was  without  any  remedy.  But  now,  by  the 
ftatute  3  IVilliam  and  Mary^  c.  14.  it  is  enaded, 
^*  That  in  all  cafes  where  any  heir  at  law  fhall  be  liable 
^*  to  pay  the  debt  of  his  anceftor,  in  regard  to  any 
*<  lands,  tenements,  or  hereditaments,  defcended  to 
^^  him,  and  fhall  fell,  alien,  or  make  over  the  fame, 
'*  before  any  adion  brought  or  procefs  fued  out  againft 
^^  him,  that  fuch  heir  at  law  fhall  be  anfwerable  for 
<^  fuch  debt  or  debts  in  an  a£Hon  or  anions  for  debt, 
^^  to  the  value  of  the  faid  land  fo  by  him  fold,  aliened, 
^*  or  made  over ;  in  which  cafe,  creditors  fhall  be  pre- 
^^  ferred,  as  in  anions  againft  executors  and  admini* 
^'  ftrators ;  and  fuch  execution  fhall  be  tsdeen  out  upoi^ 
^  any  judgement  or  judgements  fo  obtained  againft 
^^  fuch  heir  to  the  value  of  the  fame  land,  as  if  the 
**  fame  were  his  own  proper  debt  or  debts,  faving 
^'  that  the  lands,  tenements,  and  hereditaments,  bond 
*^  fide  aliened  before  the  adion  brought,  fhaU  not  be 
•<  liable  to  fucl^  execution.*^ 


Forfetted  for  §  6$.  Eftates  in  fee-fimple  are  forfeitable  on  an  attain^s 
Fdony"  *°  der  of  treafon :  and  the  lands  whereof  a  perfon  attainted 
iiHawk.p.c.  dies  fcifed  in  fee,  b?com?  actually  v^fted  in  the  king, 

ch.  4.  f.  s  •  •  1^     ^ 
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without  any  office,  becaufe  they  cannot  defcend  on 
account  of  the  corruption  of  blood  of  the  perfon  lalt 
feifed }  and  the  freehold  fliall  not  be  in  abeyance. 

§  66.  An  eftate  in  fee-fimple  is  ftill  fo  far  confidered 
as  a  flrid  feud,  and  the  tenant  thereof  is  fo  far  bound  to 
perform  the  feudal  duties  and  fervices  which  remain 
due,  that,  if  he  difclaims  upon  record  to  hold  his  land 
of  his  lord,  it  will  operate  as  a  forfeiture  of  his  eftate, 
and  the  lord  may  thereupon  have  a  writ  of  right  upon 
a  difclaimer,  for  the  recovery  of  the  land. 


n 


And  for  Dif- 
claimer. 


I  Inft.  102  a. 
Finchi  270. 

Booth's  R. 
Act.  133. 


But  if  tl^e  lord  accepts  of  rent  from  the  tenant  after   a  'Lton.  271. 
the  difclaimer,  he  will  be  thereby  barred  of  his  writ. 


(€ 


C( 


§  67.  Lord  Coke  fays,  **  Of  fee-fimple,  it  is  com- 
monly  holden  that  there  be  three  kinds,  viz.  fee-fimple 
abfolute,  fee-fimple  conditional,  and  fee-fimple  qua- 
**  lifted,  or  a  bafe  fee.  But  the  more  genuine  and 
*^  apt  divifion  were  to  divide  fee,  ihat  is,  inheritance 
•*  into  three  parts,  viz.  fimple  or  abfolute,  condi- 
^^  tional,  and  qualified  or  bafe.  For  this  word  fimple 
properly  excludeth  both  conditions  and  limitations, 
that  defeat  or  abridge  the  fee.'' 


cc 


(€ 


Of  Qualified 

Fees, 

I  Inft.  I  h. 

10  Rep.  97  h. 


§  68.  The  nature  of  an  eftate  in  fee-fimple  abfolute, 
has  been  already  ftated.  But  where  an  «ftate  of  inhe- 
ritance has  a  qualification  annexed  to  |t,  by  which  it 
is  provided,  that  fis^  eftate  muft  determine  whenever 
that  qualification  is  at  an  end,  it  is  then  called  a 
Qualified  or  Bafe  Fee.  As,  in  the  cafe  of  a  grant  to  i  Inft.  27 «. 
A%  and  his  heirs,  tenants  of  the  manor  of  Dale  i  when- 

C  4  ever 
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ever  the  heirs  of  j1.  ceaTe  to  be  tenants  of  the  manor 
of  Da/e,  their  eftate  determines. 

§  69.  Lord  Hale  gives  the  following  inftance  of  a 
qualified  or  bafe  fee :  '*  King  Henry  3.  dedit  matU' 
**  rium  de  Penrith  et  Bturbj  Alexandra  regi  Scotia, 
'*  et  httredibus  fuisy  regibut  Scotia."  And  Alexander 
having  daughters,  of  which,  one  was  married  to  the 
Earl  of  Huntingdon,  died,  not  having  any  hdr  king  of 
Scotland,  et  ea  de  cau/a.  King  Edward  the  Firft  reco> 
vered  fdfin,  and  the  co-heirs  of  Alexander  were  ex- 
cluded. 

17  J.       §  70.  Where  a  perfon  holds  an  eftate  to  him  and 
'^*     his  heirs,  as  long  as  A.  B.  has  heirs  of  his  body,  this 

is  a  qualified  or  bafe  fee,  which  will  be  treated  of  in 

the  next  title. 

§  7 1.  The  proprietor  of  a  qualified  or  bafe  fee  has 
the  fame  rights  and  privileges  over  his  eftate,  until  the 
qualification  upon  which  it  is  limited  is  at  an  end,  as 
if  he  were  tenant  in  fee-fimple.  With  refpefl  to  con- 
ditional fees,  they  will  be  treated  of  in  the  next  title. 
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Section  I. 


TAONATIONS  of  land  were  originally  fimplc  %nd   OfCoii«ti- 
pure,  without  any  i:ondition  or  modification  an-  ^       *^* 
liexed  to  them ;  and  the  eftates,  created  by  fuch  do* 
pations,  were  held  in  fee*fimple»     In  courfe  of  time^ 

however^ 
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however,  it  became  cuftomary  to  make  donations  of  a 
more  limited  nature,  by  which  the  gift  was  retrained 
to  fome  particular  heirs  of  the  donee,  exclufive  of 
others ;  as  to  the  heirs  of  a  man's  body,  by  which 
only  his  lineal  defcendants  were  admitted,  in  exclufion 
of  collateral  heirs ;  or  to  the  heirs  male  of  his  body, 
in  exclufion  l;)oth  of  collateral  heirs,  and  lineal  female 
defcendants. 


(C 


M 
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Lib.  li.  cb.  6.       S  ^*  Thus  Bra^ofiy  in  treating  of  donations,  fays. 

Item  ftcut  ampliari  pojfunt  haredes^  Jicut  pradiduni 

ejij  ita  coar6lari  poterunt  per  modum  donationis,  quod 

omnes  baredes  generaliter  ad  fuccejjionem  non  vocan* 

^^  tur.     Modus  enim  legem  dot  donaiioniy  et  modus  te- 

<'  nendus  eji  contra  jus  commune ^  et  contra  legem j  quia 

**  modus  et  conventio  vincunt  legem :   ut  Ji  dicatur  do 

^^  tali  tantam  terram  cum  pertinentiis  in  N.  babendum  et 

*<  tenendum  Jibi  et  baredibus  fuisy  quos  de  came  fua  et 

**  uxore  Jibi  defpcnfata  protreatos  babuerit^  vel  Jic^  do 

^*  tali  et  taU  uxor i  fua y  vel  cum  tali  Jllia  mea^  Isfc.  ba- 

*•  bendum  et  tenendum  Jibi  et  baredibus  fuisy  de  came 

"  talis  uxoris  vel  Jilia^  exeuntibus,    vel  procreaiis  vel 

**  procreandis  :  quo  cafu  cum  certi  baredes  exprimantur 

in  donatione,  videri  poterit  quod  iantum  Jit  defcenfus 

ad  ipfos  baredes  communesi  per  nwdum  in  donatione 

•*  appojitum^  omnibus    aliis  baredibus  fuis  a  fuccejjione 

**  penitus  exclufisj  quia  boc  volmt  donator.^* 


u 


€C 


Cu  Cange 
Gloff.  ▼oce 
feodum* 


*  §  3*  The  idea  of  thefe  limited  donations  was  evi- 
dently derived  from  the  Feudum  Talliatum^  which  is 
thus  defcribed  by  Du  Cange : — ^^  Feudum  Talliatum 
f  *  dichur  verbis  Jor&f^ibus^  b^nditas  in  quamdam  cer* 

^^  titudinem 
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•*  titudinem  limilata,  feufeudum  certis  conditionibus  con- 
•*  cejfum.  Verbi  gratia^  alicui  et  Uteris  epc  legitimo 
**  matrimonio  nafcituris.  Undeji  is  cuifeudum  datum  eji^ 
**  moriatur  abfque  liberis^  fitsdum  ad  donatorem  rediu 
**  Talliare  enim  eji  ad  quatndam  certitudinem  ponere^  vel 
^^  ad  quoddam  certain  hareditamentum  limitare*^ 

5  4*  Thefe  limited  donations  were  probably  intro- 
duced into  pradice  about  the  end  of  the  reign  of 
Hen.  II.  or  that  of  one  of  his  fons,  in  order  to  prevent 
the  donees  of  fuch  eftates  from  alienating  them,  a$ 
they  could  have  done  if  the  limitation  had  been  to 
them  and  their  heirs  in  general.  This  opinion  feems 
to  be  confirmed  by  the  obfervation,  that  in  Glanvil/e, 
who  gives  a  very  accurate  account  of  the  different 
kinds  of  eitates  that  were  known  in  his  timej  no  men- 
tion whatever  is  made  of  a  limited  donation ;  whereas 
we  have  fecE  that  Bradon^  who  wrote  in  the  reign  of  Fleta,  Kb.  m. 
Hen.  ni.  gives  a  very  correft  defcription  of  them.  ^'  ^^^ 

5  5.  The  general  propenfity  which  prevailed  about 
the  time  of  Edward  L,  to  favour  a  liberty  of  aliena- 
tion, induced  the  judges  to  conftrue  limitations  of  this 
kind  in  a  very  liberal  manner.  Inftead  of  declaring 
that  thefe  eftates  muft  defcend  to  thofe  heirs 
who  were  particularly  defcribed  in  the  grant,  accord- 
ing to  the  evident  intention  of  the  donors,  and  the 
ftria  principles  pf  the  feudal  law(^),  and  that  the 

donees 


(3)  Jut  feudale  non  folum  tallus  non  adverfarl,  fed  mazime  ei9 
fi^Tere  conftat ;  aoq  folum  cjuod  nullai  faeminat  ad  fucceffionem  ad-? 

nutt€t| 
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donees  of  fuch  eftates  fhould  not,  in  any  cafe,  be  en* 
abled  by  their  alienation,  to  defeat  the  fucceffion  of 
thofe  who  were  mentioned  in  the  gift,  or  the  donor's 
right  of  reverter ;  thty  had  recourfe  to  an  ingenious 
device,  taken  from  the  nature  of  a  condition.  Now^ 
it  is  a  maxim  of  the  common  law,  that  when  a  condi- 
tion is  once  performed,  it  is  thenceforth  entirely  gone, 
and  the  thing  to  which  it  was  before  annexed,  becomes 
abfolute  and  wholly  unconditional. 


Plowd.  241. 


I  Tnft.  19  tf. 
aina.  333. 
7  Rep.  34  h. 


The  judges,  reafoning  upon  this  ground,  deter* 
mined,  that  thofe  eftates  were  conditional  fees ;  that 
is,  were  granted  to  a  man  and  the  heirs  of  his  body, 
upon  condition  that  he  had  fuch  heirs.  And,  there- 
fore, as  foon  as  the  donee  of  an  eftate  of  this  kind 
had  iffue  bom,  his  eftate  became  abfolute  by  the 
performance  of  the  condition  ;  at  leaft  for  thefe  three 
purpofes.  ift,  To^  enable  him  to  alien,  the  land,  and 
thereby  to  bar  -not  only  his  own  iffue,  but  alfo,  the 
donor  of  his  right  of  reverter.  2d,  To  fubjeft  him  to 
forfeit  the  eftate  for  treafon,  which,  until  iffue  bom, 
he  could  not  do  for  any  longer  term  than  that  of  his 
own  life  j  leaft  the  right  of  inheritance  of  the  iffue, 
and  that  of  reverter  of  the  donor,  might  be  thereby 
defeated.  3d,  To  enable  him  to  charge  the  lands  with 
rents  and  other  incumbrances,  fo  as  to  bind  the  iffue. 


jnittet,  fed  xnulto  magis,  quod  (enorem  concefHonis  Temper  fenran- 
dum  jubeaty  haereditatemque  fecundum  cam  defercndam  exprefT^ 
jubeat.    Craig.  De  Jure  Feud,  lib  ii.  tit.  i6.  f.  3. 

S  6«  The 
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§  6.  The  donee  of  a  conditional  fee  might  alfo  H. 
alien  the  lands  before  iflue  had  ;  nor  could  the  donor 
have  entered  in  fuch  a  cafe,  becaufe  that  would  have 
been  contrary  to  his  own  donation,  which  limited  the 
lands  to  the  donee  and  his  iffue.  And  if  the  donee 
had  iffue  bom  after  the  alienation,  the  donor  was  ex- 
eluded  during  the  exiftence  of  fuch  iffue :  and  the  iffue  - 
were  alfo  bound  by  the  alienation  of  their  anceftor, 
though  previous  to  their  birth,  becaufe  they  could  only 
claim  in  the  charafter  of  his  reprefentatives,  and  were 
therefore  bound  by  his  afts.  But  where  the  donee  of 
a  conditional  fee  alfened  before  iffue,  fuch  alienation 
did  not  bar  the  donor's  right  of  reverter,  whenever 
there  happened  a  failure  of  iffue ;  becaufe  the  fubfe- 
quent  birth  of  iffue  was  not  a  fufScient  performance  of 
the  condition,  to  make  the  precedent  alienation  valid. 

§  7.  Where  the  perfon  to  whom  a  conditional  fee   7  *^«P  34*- 
was  limited  had  iffue,  and  fuffered  it  to  defcend  to   ^ 
fuch  iffue,  they  might  alien  it ;   becaufe,  having  fuc- 
ceeded  by  defcent  to  the  eftate  of  their  anceftor,  who 
had  acquired  a  power  of  alienation  by  having  iffue, 
they  took  the  eftate  in  the  fame  manner,  difcharged 
from  any  reftraint  whatever.     But  if  the  iffue  did  not 
alien, '  the  donor  would  ftill  be  entitled  to  his  right  of 
reverter ;  as  the  eftate  would  have  continued  fubjeft    . 
to  the  limitations  contained  in  the  original  donation, 

§  8.  From  this  mode  of  conftruing  conditional  fees,  the   of  the  Sutute 
purpofes  for  which  they  were  intended  were  fruftrated ;    ^^  Dom«. 
arid  therefore,  the  nobility,  whofe  objed  it  was  to  per- 
petuate their  poffeffions  in,  their  own  families,  procured 

the 
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die  ftatnte  of  Weftminfier^  id  1 3th  Edward  L  to  be 
made,  which,  after  reqiting  the  right  of  alienatiozi 
aflumed  by  the  donors  of  the  conditional  fees,  proceeds 
thus:-— ^^  Dominus  rex  Jiatuii  quod  voluntas  donatoris 
^^  fecundumformam  in  cbarta  domfui  mamfejie  exprejfam 
^^  de  cateris  obfervetur^  ita  quod  non  babeant  illi  quibus 
^  tenementum  Jic  fuit  datum  fub  conditioner  potejlatem 
^^  alienandi  tenementum  Jic  datum^  quo  minus  ad  exitum 
illorum  quibus  tenementum  Jic  fuerit  datum  remaneatj 
foji  eorum  obitum  ;  vet  ad  donatorem^  vel  ad  ejus 
^^.baredem  (Ji  exitus  dejiciat)  revertatur. 


cc 


u 


iBurr.R.iij.        S  9-    This  ftatute,   as   Lord  Mansfield  ]\i{tiy  ob- 

ferves,  has  only  repeated  what  the  law  of  tenures  faid 
before,  that  the  tenor  of  the  grant  fhould  be  obferved. 

2  Infl.  335.      Andj  therefore,  the  judges,  in  the  conftrudion  of  it, 

determined,  that  where  an  eflate  was  limited  to  a  man 
and  the  heirs  of  his  body,  the  donee  fliould  not  in 
future  have  a  coDditional  fee,  but  divided  the  eftates, 
and  created  a  particular  eflate  in  the  donee,  fubjed  to 
which,  the  reverfion  remained  in  the  donor. 


§  10.  In  confequence  of  this  conflrudion,  eftates 
limited  in  this  manner  are  not  conditional ;  nor  is  the 
right  of  entry  of  the  donor,  on  failure  of  iffue  of 
the  donee,  confidered  as  ariftng  from  a  breach  of  the 
condition,  but  as  a  right  accruing  to  the  donor  on  the 
natural  expiration  of  the  eftate  granted.  The  ftatute 
rejefts  the  erroneous  opinion  which  had  been  held  by 
the  judges,  that  a  donation  of  this  kind  created  a  con- 
ditional fee,  and  declares,  that  it  vefts  an  eftate  of  in- 
heritance in  the  donee,  and  fome  particular  heirs  of 

9  his. 
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his,  to  vhom  it  muft  defcead ;  and  that  the  eftate  of 
the  donor  is  a  reverfion  expedant  on  that  eftate. 

§  II.  The  ftatute  De  Donis  was  made  in  the  reign 
of  a  prince,  who,  from  the  great  number  and  excel- 
lence of  his  laws,  has  juftly  acquired  the  title  of  the 
Englijh  yujiinian.  It  is,  therefore,  highly  probable 
that  he  was  induced  by  fome  motives,  unknown  to 
modem  times,  to  give  his  aflent  to  a  law,  which  by 
allowing  the  nobility  to  intail  their  eftates,  made  it  ilnft.  392^. 
impoffible  to  diminifh  the  property  of  the  great  families, 
and,  at  the  fame  time,  left  them  all  means  of  increafe 
and  acquifition. 

§  1 2.  An  eftate  tail  may  be  defcribed  to  be  an  eftate  of  Defcriptioa 
inheritance  created  by  the  ftatute  De  donis  conditionalibtu^  ^^^ 
which  is  defcendible  to  fome  particular  heirs  only  of  Lit.  f.  13. 
the  perfon  to  whom  it  is  granted,  and  not  to  his  heirs 
general.  It  is  called  an  EJiate  Taily  or  a  Fee  Tail^  from 
its  fimilarity  to  the  feodum  talliatum^  which  appears  to 
have  been  well  known  at  that  time,  as  it  is  mentioned 
in  the  46th  chapter  of  this  ftatute ;  and  by  which  the 

■ 

feudal  writers  meant  any  mutilated  or  truncated  in- 
heritance, from  which  the  heirs  general  were  excluded. 

M 

§  13.  Littleton  fays,  that  tenant  in  tail  is  in  two  man-   Eftates  in 
ners  :  Tenant  in  tail  general j  and  Tenant  in  tail/pedal.   '^^  *f^cda?^ 
Where  lands  are  given  to  a  man  and  the  heirs  of  his   Lit.  f.  13,14, 
body, without  any  farther  reftridHon,  it  is  an  eftate  in  tail   ^S' 
general :  becaufe,  how  often  foever  fuch  donee  in  tail  i 

be  married,  his  iffue,  by  every  fuch  marriage,  is  capa-  1 

ble  of  inheriting  the  eftate  tail.    But  if  the  gift  is  re-  ^ 

ftrained 
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ftrained  to  certain  heirs  of  the  donee's  body,  exclufive 
of  others,  as  where  lands  are  given  to  a  man  and  the 
heirs  of  his  body  on  Mary  his'prefent  wife  to  be  be- 
gotten, it  is  an  eftate  in  tail  fpecial,  and  the  iflfue  of  the 
grantee  by  any  other  wife  is  excluded. 


Eftates  ia 
Tail  Male 
and  Female. 

Lit.  r.2i»23. 


Aflierton  ▼. 
Rookcy  3ViD. 
Ah.  365. 
1  Inft.  25  a. 

D.  I. 

LiL  f.  24. 


§  14.  If  lands  are  given  to  a  perfon  and  the  heirs  male 
of  his  body,  this  is  called  an  EJlate  in  Tail  Male^  to 
which  the  heirs  female  are  not  inheritable.  On  the 
other  fide,  if  lands  are  given  to  a  man  and  the  heirs 
female  of  his  body,  this  is  called  an  EJlate  in  Tail 
Femalcj  to  which  the  heirs  male  of  his  body  are  not 
inheritable. 
* 

§  15.  In  all  inflances  of  fpecial  intails,  which  limit 
the  lands  to  one  particular  clafs  of  heirs,  no  defcend- 
ant  of  the  donee  can  make  himfelf  inheritable  to  fach 
a  gift,  unlefs  he  can  deduce  his  defcent  through  that 
particular  clafs  of  heirs,  to  which  the  fucceffion  of  the 
lands  was  firft  limited.  Therefore  if  lands  be  given 
to  a  man  and  the  heirs  male  of  his  body,  and  he  has 
ilTue  a  daughter,  who  has  iffue  a  fon;  this  fon  can 
never  inherit  the  eftate :  for,  being  obliged  to  claim 
through  the  daughter,  he  muft  neceffarily  (hew  himfelf 
out  of  the  words  of  the  gift,  which  limited  the  lands 
to  the  heirs  male  only  of  the  donee,  which  the  daughter 
cannot  be. 


X  Inft.  25  b. 


§  16.  For  the  fame  reafon,  if  lands  be  given  to  a 
man  and  the  heirs  male  of  his  body,  remainder  to  him 
and  the  heirs  female  of  his  body,  and  the  donee  has 
iflue  a  fon,  who  has  iffue  a  daughter,  who  has  iflbe  a 

fon  J 
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fon  ;  this  fon  cannot  inherit  either  of  the  eftates^  becaufe 
he  cannot  deduce  his  defcent  wholly,  eithei"  through 
the  male  or  the  female  line»  «  / 

§  17.  It  v^%  formerly  a  praftice  for  a  perfon  to  give  Eftatciio 
lands  to  another,  as  a  marriage  portion,with  his  daughter  rugc. 
or  coufm,  to  hold  to  them  in  Frank  Marriage ^  by  which   Lit.  f.  17. 
they  became  defcendible  to  the  iffue  of  fuch  marriage. 
Thus  Glanville  fays: — ^^ Liberum  dicitur  maritagium  Lib.Tii.c.iS. 
*'  quando  aliquis  liber  bomoy  aliquam  partem  terra  fua 
''  dat  cum  aliqua  muliere^  alicui  in  maritagium* 

§  18.  The  judges  had  conftrued  gifts  in  frank  mar-  i  Inft.  ai  a. 
riage  in  the  fame  manner  as  donations  to  perfons  and 
the  heirs  of  their  bodies,  by  which  means  they  became 
conditional  fees,  and  confeqtiently  vtete  alienable  after 
ifluc  had.  But  tlus  conftruftion  bein^  evidently  con- 
trary to  the  intention  of  the  perfons  who  had  created 
fuch  eftates,  the  ftatute  De  donis  condiiionalibtu^  after  2  Inft.  334. 
reciting  the  cafe  of  a  gift  in  frank  marriage,  comprifes 
it  in  the  remedial  part  of  that  law ;  by  which  means 
gifts  of  this  kind  became  eftates  in  tail  fpecial  j  and  the 
donees  were  reftrained  from  alienation. 

§  1 9.  The  ftatute  De  donis  fpeaks  only  of  three  modes  Mod^ ?  of 

of  creating  an  eftate  tail ;  namely,  a  gift  to  a  man  and  Eft^tc ^r?n 

his  wife  and  to  the  heirs  of  their  bodies,  a  gift  in  frank  ^  i„ft.  23 «. 

marriage,  and  a  gift  to  a  perfon  and  the  heirs  of  his  iJ"^:  ■^34- 

body  ifluing ;  yet  if  lands  be  given  to  a  perfon  and  his  23 1 . 
heirs,  and  if  the  donee  dies  without  heirs  of  his  body,^ 
that  it  fliall  remain  to  another,  this  fhall  be  an  eftate 
tail  by  the  equity  of  the  ftatute,  although  it  be  out  of 

Vol.  I.  D  the 
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What  may 
be  intailed. 
I  Ind.  19^. 


Tit.;,  f.  !• 


I  Inft.  20a, 
n.  5. 


1  Inll.  20  a. 
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the  words.  For  the  makers  of  the  aft  did  not  mean 
to  enumerate  all  the  forms  of  eftatcs  tail,  but  to  put 
thefe  as  examples ;  fo  as  all  manner  of  eftates  tail, 
general  or  fpecial,  are  within  the  purview  of  the  aft. 
At  common  law,  the  intent  of  the  donor  was  infringed 
and  eluded,  which  was  contrary  to  right  and  good 
confcience,  and  therefore  the  ftatute  being  made  to 
reftrain  that  vicious  liberty  of  breaking  fuch  intents, 
which  was  fuffcred  by  the  common  law,  Ihall  be  ex- 
tended by  equity. 

§  20.  With  refpeft  to  the  kind  of  property  that  was 
meant  as  the  objeft  on  which  the  ftatute  De  donls 
was  to  operate,  the  only  word"  in  the  ftatute  itfelf  is 
Tenemtaum,  which  has  been  ftated  to  fignify  every 
thing  that  may  be  holden,  provided  it  be  of  a  perma- 
nent  nature  ;  fo  that  not  only  lands  may  be  intailed, 
but  alfo  rents,  commons,  and  all  other  profits  arifmg 
from  lands. 

§  21.  A  truft  eftate  may  be  intailed,  as  will  be 
fhewn  under  Title  xii. ;  and  a  copyhold  may  alfo  in 
fome  cafes  be  intailed,  as  will  appear  under  Title  x. 

§  22.  Mr.  Hargrove  obferves,  that  «*  two  things 
«t  feem  effential  to  an  intail  within  the  ftatute  De  donis: 
«  One,  that  the  fubjeft  be  land,  or  fome  other  thing 
«  of  a  real  nature ;  the  other,  that  the  eftate  m  it  be 
«  an  eftate  of  inheritance."  It  is  not,  however,  necef- 
fary  that  the  thing  to  be  intailed  fliould  iffue  out  of 
lands ;  for  if  it  is  annexed  to  lands,  or  in  any  wife 
concerns  lands,  or  relates  to  them,  it  may  be  intailed. 

S  23-  1^ 
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§  23.  It  has  been  ftated,  that  money  direfted  to  be  ^Jlt.  i. 
laid  out  in  the  purchafe  of  land,  is  confidered  in  equity 
as  land.     In  fuch  a  cafe,  if  the  land  to  be  purchafed  is 
direfted  to  be  conveyed  to  a  pcrfon  in  tail,  he  will  be 
confidered  as  tenant  in  tail  of  the  money,  until  the  ^ 
purchafe  is  made* 

1 

» 

§  24.  As  to  inheritances  merely  perfonal,  which  t  lull,  to  a. 
neither  iflue  out  of  land,  nor  relate  to  land,  or  fome 
certain  place,  and  which  are  not  demandable  ut  tene- 
mental in  a  pracipe^  they  cannot  be  intailed  within  the 
ftatute  De  donis .  So  that  when  things  of  this  nature 
are  limited  to  a  perfon  and  the  heirs  of  his  body,  the 
donee  takes  a  conditional  fee,  and  may  difpofe  of  the 
property,  as  foon  as  he  has  iflue.  ' 

§  25.  An  annuity,  which  only  chai'ges  the  perfon    • 
of  the  grantor,  and  not  his  lands,  though  it  may  be    1  Inft»  it  a. 
granted  in.  fee,   yet  cannot  be  intailed.     And  in  a 
modem  cafe.  Lord  Hardwicke  held,  that  an  annuity  in 
fee  fimple,  granted  by  the  crown  out  of  the  four  and  a  Stafford  v. 
half  per  cent,  duties,  payable  for  imports  and  exports   2  Vcf!^i7o. 
at  the  illand  of  Barbadoes^  was  merely  a  perfonal  in- 
heritance, and  not  intailable  within  the  ftatute  De  donis  t 
and,  therefore,  that  being  fettled  upon  A.  and  the 
heirs  of  his  body,  it  was  a  conditionkl  fee  at  common 
law ;  and  A.  having  iflue,  might  bar  the  poffibility  of 
reverter. 

Mr.  HargraWj  in  his  notes  on  the  firft  Inftitute,  ^  I"*-  *^  ^• 

mentions  a  manufcript  account  of  this  cafe,  in  which  vide  Turner 

Lord    Hardwicke   is    reported    to    have   faid,     that  XJb  ^776. 
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Tcv.  an  annuity,  granted  out  of  the  revenues  of  the  pod 
:"'     or  cxcife  office,  favours  no  more  of  the  realty  than 
money. 

;bc  §  26.  All  natural  perfons,  capable  of  holding  an  eftate 
of  inheritance  in  lands,  may  be  tenants  in  tail ;  and  it 
was  determined  in  4  El'n.  that  the  king  was  within  the 
(latute  De  donh,  as  well  as  a  common  perfon  ;  becaufe 

7.  this  ftatute  was  made  to  remedy  the  error  which  had 
crept  into  the  law,  that  the  donee  had  the  powel*  of 
aliening  an  eftate  given  to  him  and  the  heirs  of  his 
body,  after  iflue  had  j  and  to  reftore  the  common  law, 
in  this  point,  to  its  rtj^ht  and  jufl  courfe ;  which  it 
did,  by  reftorirg  to  the  donor  the  obfervance  of 
-his  intent. 

n  .  §37.  We  have  feen  that  in  confcqucnce  of  the  ftatutc 
j^       of^aa  emptores  ierrarum,  where  a  perfon  conveys  away 

his  whole  eftate,  he  cannot  referve  any  tenure  to  hira- 

felf :  but  this  ftatute  only  extends  to  thofe  cafes  where 
I «,  the  fee  fimple  is  transferred ;  and,  therefore,  where  a 
">'      tenant  in  fee  fimple  grants  an  eflate  tail  out  of  it, 

the  tenant  in  tail  ihall  hold  of  the  donor,  and  not  of 

the  chief  lord. 

I  a.         §  28.  If  the  donor  of  an  eftate  tail  grants  his  rcver- 

lion   to  a  ftranger,    the  donee  fhall  hold  of  fuch 

Itranger.    But  if  lands  be  given  to  A.  in  tall,  with 

,j,      remainder  over  in  fee  to  a  ftranger,  the  donee  of  the 

'  *■    eftate  tail  (hall  hold  of  the  chief  lord  kecaufe  the  whole 

eftate  is  conveyed  away. 

S  29.  Where 
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§  29.  Where  the  tenant  in  tail  has  alfo  the  reverfion  a  Rep.  9a  h.  ' 
in  fee,  as  he  cannot  hold  of  himfelf,  it  being  a  maxim 
of  law  that  nevio  pofeji  ejfe  ienens  ei  domhiusj  he  (hall 
hold  of  the  fuperior  lord. 

§  30.  Eftates  tail,  like  all  other  eftates,  have  certain  Incident?  to 
incidents  annexed  to  them,  which  cannot  be  reftrained   ^^*^"  ^*"* 
by  any  provifo  or  condition  whatever :    and  if  fuch 
provifo  be  inferted  in  a  gift  of  an  eftate  tail,  it  is  void. 

§  -21.  The  firft  incident  to  an  eftate  tail  is  that  the   Power  ^^ 
tenant  fhall  not  be  punifhed  for  committing  wafte :  by  Waftc, 
felling  timber,  pulling  down  houfes,  opening  and  work- 
ing mines,  ^c.  But  this  power  muft  be  cxcrcifed  during 
the  life  of  the  tenant  in  tail,  for  at  the  inftant  of  his 
death  it  ceafes.     If,  therefore,  a  tenant  in  tail  fells  tree«    '  ^  R^p.  50  a. 
growing  on  the  land,  the  vendee  muft  cut  them  down  Hard,  R.  1^6. 
during  the  life  pf  -  the  tenant  in  tail  j  for,  otherwife, 
they  will  defcend  to  the  heir,  as  parcel  of  the  iu- 
heritance» 

§  3ft.  It  is  faid  by  Clark  Juft.  in  27  Eliz.  that  if  3  Leon.  R, 
tenant  in  tail  grants  all  his  eftate,  the  grantee  is  dif- 
punilhable  for  wafte.     So  if  the  grantee  grants  it  over, 
his  grantee  is  ^Ifo  difpuniihable* 

§  33.  The  Court  of  Chancery  will  net,  in  any  cafe 
whatever,  reftrain  a  tenant  in  tail  from  committing 
wafte. 


Thus,  Lord  Chancellor  Talbot  is  reported  to  have  F^refter'a 
faid,  that  in  Mr.  Saville^s  cafe,  who,  being  an  infant, 

D3  and 
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and  tenant  in  tail  in  poiTeffion,  in  a  very  bad  ftate  of 
health,  and  not  likely  to  live  to  full  age ;  his  guardian 
cut  down  a  great  quantity  of  timber,  juft  before  his 
death.  The  remaindepman  applied  for  an  injundion 
to  refbain  him,  but  could  not  prevail. 

•  %  34.  Eflates  tail  are  fubje£t  to  dower  and  curtefy, 

as  will  be  (hewn  under  thofe  titles. 

7  §  35.  Another  incident  infeparably  annexed  to  an 

eflate  tail  is,  that  the  tenant  may  fuffer  a  common 
36.    recovery. 

a  S  3^*  ^^  ^^^^  '^"i  '^^*  whenever  a  greater  eftate 

and  a  Icfs  coincide,  and  meet  in  one  perfon  without  any 
intermediate  eflate,  the  leffer  eftate  is  immediately  an< 
nihilated  or  merged  in  the  greater.  In  confequence  of 
this  principle,  if  an  eftate  had  been  given,  before  the 
ftatute  De  donis,  to  ji.  and  the  heirs  of  his  body,  it 
would  have  merged  in  the  fee-fimple,  if  fuch  fee-fimpte 
was  then  vefted  in  A.^  or  if  it  was  limited  to  him  by 

a.  the  fame  conveyance }  oY  came  to  him  afterwards.  But 
it  was  determined  by  the  judges,  in  the  reign  of  Edw.  3. 
that  an  eftate  tail  cannot  be  merged  or  furrendered  or 
extinguilhed  by  the  acceffion  of  a  greater  eftate.  So 
that  a  man  may  have  in  his  own  right,  and  at  the  lame 
time,  both  an  eftate  tail,  and  the  immediate  reverfion 
in  fee-fimple,  in  the  fame  land. 

§  3 7. 'The  reafon  of  this  determination  was  becaufe 

the  objed  of  the  ftatute  De  donis  was  to  render  eftates 

tail  unalienable :  now,  if  they  were  allowed  to  merge 

9  in 
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in  the  fee-fimple,  an  obvious  mode  of  deftroying  them 

I 

ft 

might  have  been  adopted,  by  the  tenant  in  tail  pur- 
chafing  the  reverfion. 

§  38.  A  tenant  in  tail,  having  only  a  particular  eftate.   Tenant  in 

,  1  .  1      •  i_         J  Tail  not 

and  not  the  entire  property,  he  is  not  bound  to  pay  any  i.oun^  to  pay 

charges  or  incumbrances  afFeding  the  eftate.     And  it  "^^^^^^^ 

was  formerly  held,  that  he  was  not  even  bound  to  keep 

down  the  intereft  of  fuch  charges  and  incumbrances : 

but  it  has  fince  been  held,  that,  in  fome  cafes,  a  tciiant  Vide  Tit.  15. 

in  tail  is  boimd  to  pay  intereft. 

§  39.  Where  a  tenant  in  tall  does  pay  off  an  imcum-  2  p.  Wms. 
brance  charged  on  the  fee-fimple,  the  prefumption  is,  that  -^^^^  ^  ^* 
fuch  payment  was  made  in  exoneration  of  the  eftate. 
But  the  tenant  in  tail  may,  in  a  cafe  of  this  kind,^  by 
taking  an  afiignment  of  the  incumbrance  to  a  truftjee 
for  hiinfelf,  or  by  feveral  other  acts,  charge  the  eftate 
lyith  the  payment  of  fuch  incumbrance. 

§  40.  The  Earl  of  Shrewjbury,  homg  tenant  in  tail,  \Shrewfl)ury  v. 
under  an  aft  of  parliament,  which  reftrained  him  from   ,  Vcf.  jun. ' 
alienation,  fubjed  to  a  charge  of  15,000/.  for  his   ^^7- 
fifters  portions,  fecured  by  a  term  of  ninety-nine  years, 
paid  off  the  portions  out  of  his  own  money  without 
taking  any  affignment  of  the  term,  or  any  declaration 
of  truft  of  it  for  himfelf.     In  1751,  Lord  5.  by  deed, 
reciting  that  he  was  feifed  of  the  freehold  fubjeft  to 
this  charge,  and  that  he  had  paid  off  the  portion  of  one 
of  his  fifters,  and  part  of  the  portion  of  another,  and 
that  as  none  of  thefe  portions  had  been  raifed  under  the 
term  of  xunety^niae  years,  he  had  a  right  to  have  them 

D  4  raifed 


40 


TitU  U.  EJlate  Tall.  Cb.  u  %  40,  41. 

nifed  for  himfelf :  he,  in  coniideration  of  1 000  A ,  con- 
veyed an  advowfon,  being  part  of  the  premifes  comprifed 
in  the  term,  to  one  Robinfon^  and  the  truftees  confented 
and  were  parties  upon  condition  that  the  confideration 
fliould  go  in  difcharge  of  the  portions.  Lord  S.  died  in 
2787,  leaving  a  will,  but  without  taking  any  notice  of 
his  right  to  be  reimburfed  this  fum,  or  doing  any  other 
aft  by  which  his  intention  could  be  known. 


The  bill  was  brought  by  his  perfonal  reprefentative 
againft  the  next  tenant  in  tail,  and  the  truftees  of  the 
term  praying  that  they  might  be  compelled  to  raife 
fuch  fums  as  were  paid  by  the  late  Earl  to  his  fifters. 
Lord  Thurlow  obferved,  that  in  the  tranfa£tion  of  1 751 
there  was  a  perfeft  and  diftinft  recognition,  that  the 
drcumftance  of  paying  oflF  the  charge  did  make  Lord 
S.  a  creditor,  and  decreed  for  the  plaintiff. 


Has  a  ri^ht 
to  the  title 
deeds. 

Faptllon  T. 
Voice,  2  P. 
Wins.471, 


§  41.  Tenant  in  tail,  having  an  eftate  of  inheritance, 
has  a  right  to  all  title  deeds  and  muniments  belonging 
to  the  lands ;  and  the  Court  of  Chancery  will  order 
them  to  be  delivered  to  him. 


TITLE. 


(     41     ) 


TITLE  n. 


ESTATE    TAIL. 


CHAP.  n. 


Of  the  Power  of  Tenant  in  Tail  over  bis  EJiate^  and 

the  Modes  of  barring  it. 


f  I.  Can  only  iJUnfor his Oftm Life. 
4.  The  IJfue  not  hound  hy  hit  An- 

cejiort  ASs, 
XI«  Unlefi  he  ionfirms  them* 

13.  Alienations  by  Tenant  in  Tail 

not  ipfofaSo  void. 

14.  Sometimes  a  Di/continumnce. 

15.  Sometimes  voidahk  by  Entry. 

17.  OfBafeFees. 

1 8.  Tenant  in  Tail  cannot  create 

an  Efiate  to  commence  after 

his  own  Death. 
%l.  Exception. 
^3.  The  Jffue  not  fvbjeS  to  In" 

eumbrances. 
94.  EseceftP^tsdvifotbiKkg. 


§  26.  A  Tenant  in  Tail  may  male 
Leqfes. 
27.  SubjeB  to  the  Bankrupt  Laws. 
29.  Andto  FoffeiiureforTreafon, 

31,  But  not  for  Felony. 

32.  Modes  of  Barring    EftaSci 

Tail. 
35.  Warranty. 
3  7 .  Common  Recovery. 
38.  Fine. 
44.  Whkh  cannot  be  reflrained. 

47.  Appointment  to  a  charitable 
Ufe. 

48.  How  the  Intail  of  Money  to  be 
laid  out  in  Lands  nuy  be 
barred. 


Se^on  It 
^npHE  ftatute  De  donis  conditionalibus  affeding  a  per*  Can  only  alieti 


for  hit  own 
Life. 


petuity,  reftrains  the  tenant  in  tail  from  alienating 
or  incumbring  his  eftate  in  any  mode  whatever,  for  a 
greater  term  than  that  of  his  own  life.  So  that  all  Lit.  f.613. 
conveyances,  charges,  and  incumbrances,  made  by  a 
tenant  in  tail,  become  abfolutely  void,  or  at  leaft  void« 
able  by  his  death ;  and  do  not  afifbd  or  bind  his  iflue, 
or  the  perfons  iotxtled  to  the  remainder  or  reverfion. 

%2.lt 
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§  2.  It  is  obfervable,  that  the  words  of  the  ftatute 
De  domsj  by  which  the  alienation  of  an  efbtte  tail  is 
prohibited,  only  extend  to  the  original  donee,  and 
not  to  his  ilTue : — Nee  babeant  Hit  quibus  tenetnentumjic 
fuerit  datum^  peiejiatem  alienandi.  But  ftiil  this  prohi- 
"*  bition  was  extended  by  the  judges  to  the  iffue  of  the 
'it.  donee  in  infinitum.  And  Broke  fays,  the  omiilion  of 
''  the  heirs  of  the  dcmee  in  the  ftatute,  was  a  niifprifioii 
of  the  clerk.  Lord  Coke^  in  his  comment  on  this 
ftatute,  fays,  "  It  was  adjudged  by  Beresford^  that  the 
**■  ilTues  in  tail  Ihould  not  alien,  no  more  than  they  to 
*'  whom  the  land  was  given,  and  that  was  the  intent  of 
*<  the  makers  of  the  ad,  and  it  was  but  their  negligence 
*'  that  it  was  omitted,  as  there  it  is  faid.  In  this  cafe, 
•'  by  way  of  purchafe,  .the  land  is  given  to  the  donees, 
"  and  by  way  of  limitation  to  the  iffues  in  tail ;  and, 
"  therefore,  by  a  benign  interpretation,  the  purview  of 
**  this  extends  to  the  iflues  in  taiL 

§  3.  "Where  a  tenant  in  tail  makes  a  conveyance  in 
fee  for  a  valuable  confideradon,  the  Court  of  Chancery 
will  decree  him  to  make  a  good  title.  But  Mr.  Juftice 
Wrigbt  is  reported  to  have  faid,  that  the  Court  will  not 
point  out  what  title  the  tenant  in  tail  {hall  make ;  but 
will  decree  him  to  make  fuch  title  as  he  is  capable  -of 
}4.  doing.  Ifj.  however,  the  tenant  in  tail  refufes  to 
obey  the  dcow,  the  eftate  tail  will  defcend  to  bis 
iSiie. 

lot        §  4-  The  ilTue  in  tail  is  not  bound,  either  at. law  or 

"•    in  equity,  to  comi^eany  contra^  or  agreement,  nude 

by  his  anceftor,  refpe^Ucg  the  «ftate  tail }  J]ecaufe  the 

i£ue 
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iffoe  claims  performam  doni  fix)m  the  perfon  by  whom  Hob.  203. 
the  cftate  tail  was  originally  created,  and  not  from  the  ^^J^  °**' 
immediate  anceftor.       If,  therefore,  a  tenant  in  tail    10  Mod.  469. 

2  Vci  6^4. 

mortgages  his  eftate,  or  contrads  for  an  abfolute  fale 
of  it,  and  dies  before  he  has  done  thofe  afts  by  which 
an  eftate  tail  may  be  barred ;  a  court  of  equity  vAW 
not  compel  the  iffue  in  tail  to  complete-the  contraft. 

§  5.  Tenant  in  tail  granted  rent,  and  died  ;  the  Bro.  Ab.  Tft. 
iffue  paid  the  rent,  and  made  a  feofitnent  of  the  land,  ^^  * 
and  re-took  in  fee,  yet  he  ftall  hold  difcharged,  for 
the  rent  was  void  by  the  death  of  the  grantor,  and  the 
payment  of  the  heir  will  not  make  it  good.  Contrary 
of  a  leafe  by  the  tenant  in  tail,,  where  the  iffue  accepts 
rent,  for  the  leafe  was  only  voidable. 

§  6.  A  tenant  in  tail  made  a  mortgage  without   Jenkins  v. 
levying  a  fine,  and  entered  into  a  covenant  for  farther    ,  Lcv!^237. 
affurance,  and  died.      Lord  Keeper  Bridgeman  would 
not  compel  the  iffue  to  make  the  affurance  good, 
though  the  fether  might  have  done  it,  by  fuffering  a 
recoveiy. 

§  7*  A  tenant  in  tail  entered  into  articles  cxoxcern-  ^  Herbert  ▼. 
ing  his  lands,  for  payment  of  debts,  but  died  without  J'Tb^i    28 
doing  any  aft  to  deftroy  the  eftate  tail.     It  was  de- 
creed that  Ais  agreement  could  not  be  executed  againft 
thc^hcir  in  tail. 


§  B.  It  was  formerly  held,  that  a  covenant  by  a   Hill  v.  Carr, 

I  CI    ^- 
294, 


•        •  '  '  I  Cha  Ca 

tenant  in  tail  to  levy  a  fine  upon  a  valuable  confider- 


ation>  and  a  decree  that  he  ihould  do  fo,  would  bmd 

the 
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the  iflTue  in  tail.    But  this  doftrine  was  foon  altered, 
o.     and  it  was  fully  determined,  that  a  court  of  equity 
cannot  difpenfe  with  any  of  ihofe  forms  which  the 
taw  requires  to  bar  eltates  tail. 

§  9.  A  decree  was  obtained  againft  a  tenant  in  tail, 
who  had  contraded  for  the  fale  of  his  eftate  tail,  and 
received  a  great  part  of  the  confideration,  to  compel 
him  to  levy  a  fine  and  fufier  a  recovery.  The  tenant 
in  tail  ftood  out  all  procels  againft  him,  to  a  contempt, 
and  died.  A  bill  was  then  brought  againft  his  iflue 
to  revive  the  decree  againft  him,  but  it  was  diimifled. 

F.  §  id.  VThere  a  tenant  in  tail  covetumted  to  fettle  a 

jointure,  and  in  order  to  perform  his  covenant  ac- 
knowledged a  fine,  but  died  before  it  was  perfeded ; 
the  Court  of  Chancery  refufed  to  fupply  this  defed 
againft  the  iflue. 

§  1 1.  But  if  the  iflue  in  tail  does  any  i€t  towards 
carrying  the  agreement  or  contra^  of  his  anceftor  into 
execution,  or  fliews  his  aflent  to  it,  in  any  way ;  it  will 
then  become  binding  on  him,  and  he  will  be  compelled 
to  perfbrm  it,  in  equity. 

l>,  5*2-  branch  Roft  had  ifliie  yames  his  legitimate  fon, 
and  John  a  ballard  fon,  and  devifed  lands  to  his  baftard 
fon  in  tail ;  his  legitimate  fon  having  copyhold  lands 
by  decent. 

James  and  John  agreed  to  exchange  their  eftates, 
and  the  agreement  being  executed,  Ja^s  obtained 

a  decree 
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^  decree  againft  John^  to  levy  a  fine  of  his  eftate  tail, 
and,  by  that  means,  to  fettle  it  on  James*  John  died 
in  contempt  for  not  obeying  the  decree :  his  iffue  en- 
tered on  the  copyhold  eftate,  and  continued  in  the  en- 
joyment  of  it ;  in  confcquence  of  which  a  bill  was  filed 
againft  him  by  Jamesj  to  perform  the  agreement  made 
by  his  father. 

t 

It  was  refolved,  that  if  a  tenant  in  tail  agrees  to 
convey,  he  is  bound  by  that  agreement :  that  if  he  dies 
without  performing  it,  his  iffue  is  not  bound  to  perform 
it :  but  that  if  the  iffue  accepts  of  that  agreement,  and . 
enters,  as  in  this  cafe,  on  the  lands ;  it  then  becomes 
his  own  agreement,  and  will  bind  him. 

§  1 3.  It  has  been  obferved,  that  the  ftatute  De  donis  Alicnationi 
reftrains  the  tenant  in  tail  from  alienating  his  eftate  rjT  n  ^!^l^  * 
for  any  longer  term  than  that  of  his  own  life.     But  »p9^  ^^^^ 
this  muft  not  be  underftood  literally,  that  the  grantee 
has  only  an  eftate  for  the  life  of  the  tenant  in  tail,   2  Ld.  Raym. 
which  determines  ipfo  faBo  by  the  death  of  the  tenant  "^* 
in  tail :  all  that  is  meant  by  it  is,  that  his  eftate  is  cer- 
tain and  indefeafible,'  no  longer  than  during  the  life  of 
the  tenant  in  tail,  upon  whofe  death  it  is  defeafible  by 
his  iffue. 

§  14.  The  law  confiders  the  tenant  in  tail  as  the  Sometimes 
pcrfon  who  has  not  only  the  poffeffion,  but  alfo  the   jinuancc.' 

■ 

right  of  poffeffion  and  inheritance  in  him;  and,  there-    1  Inrt.  327*. 
fore,  he  is  allowed  to  alienate  them  by  certain  modes    1,5/ 
of  conveyance,  fo  as  to  take  away  the  entry  of  the  iffue 
in  tail,  and  drive  him  to  his  adtion,  which  is  called  a 

difcon-i 
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2  Inft.  335. 


if?.^Black. 
Rep.  269. 
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difcontinuance.  For,  as  Lord  Coke  fays,  ^^  feeing  he 
*^  had  an  eftate  of  inheritance,  the  judges  compared 
^^  it  to  the  cafe  where  a  man  was  feifed  in  right  of  his 
^^  wife,  or  a  bifhop  in  right  of  his  bifhopric,  or  an 
^^  abbot  in  right  of  his  monaftery/'  But  it  is  a  rule 
of  law,  that  in  order  to  work  a  difcontinuance  of  an 
eftate  tail,  it  is  neceflary  that  the  perfon  difcontinuing 
ihould  be  actually  feifed  by  force  of  the  intail. 


Sometimes  §  1 5.  It  has  been  determined,  upon  the  fame  prin- 

Entry.  ^  ^  ciple,  that  a  tenant  in  tail  may  alienate  his  eftate  by 
Seymour's  Other  modes  of  conveyance  which  only  transfer  the 
? 'i'lcT^'  poffefSon,  not  the  right  of  poffeffion;  and  that  fuch 
Raym.  779.     alienations  do  not  become  ipfo  fa6to  yoA  by  the  death 

of  the  tenant  in  tail,  but  rauft  be  avoided  by  the  entry 

of  the  iflue  in  tail. 


I  Inft.  51  tf. 


§  1 6.  If  a  tenant  in  tail  exchanges  with  a  tenant  in 
fee-fimple,  it  will  be  good  until  it  is  avoided  by  the  en- 
try of  the  iflue  of  tenant  in  tail. 


10  Rep.  96  a. 
Plowd.  557. 


Of  Safe  Fees.        §  17*  In  all  cafes  of  alienation  by  a  tenant  in  tail, 

the  alienee  has  an  eftate  of  inheritance  defcendible  to 
him  and  his  heirs,  as  long  as  the  tenant  in  tail  has  heirs 
of  his  body,  which  is  a  bafe  fee.  In  many  cafes  this 
eftate  may  be  avoided  after  the  death  of  the  tenant  in 
tail  by  the  adion  or  entry  of  the  iflue  in  tail ;  and  in 
fome,  both  the  aftion  and  entry  of  the  iffue  in  tail  is 
taken  away.  But  until  a  bafe  fee  is  determined,  it  has 
all  the  incidents  of  an  eftate  in  fee-fimple. 


S  18.  Where 
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§  18.  Where  a  tenant  in  tail  creates  an  eflate  to  Tenant  in 

commence  after  his  own  death,  it  is  abfolutely  void;  create^ an^Ef- 

and  he  continues  to  be  tenant  in  tail  as  before.     Be-  tatc  to  com- 

caufe  there  the  iffue  in  tail  has  a  right  paramount  per  his  own 
formam  donU 


Death. 


§  1 9.  Tenant  in  tail  covenanted  to  ftand  feifed  to    Bcdingfield's 
the  ufe  of  himfelf  for  life,  and  after  to  the  ufe  of  his    Elh.^'^s^ 
cldeft  fon  and  his  heirs  :  it  was  refolved,  that  the  fon    *  1^«P-  5^^- 
fliould  not  have  the  land  by  this  covenant.     For  when 
tenant  in  tail  covenanted  to  ftand  feifed  to  the  ufe  of 
himfelf  for  life,  this  was  as  much  as  he  could  lawfully 
do ;  and  the  limitation  over  ^^s  void,  fo  that  he  was 
feifed  as  before. 

5  ^o*  Tenant  in  tail  covenanted,  in  confideration  Machellv. 

of  natural  love  and  affedion,  to  ftand  feifed  of  the  ^  Ld^  Ray. 

lands  in  queftion  to  the  ufe  of  himfelf  for, life,  re-  778. 

mainder  to  his  eldeft  fon  in  tail,  ^c.     The  queftion  7  Mod.  18. 

was,  whether  the  tenant  in  tail  had  made  any  alteration  ^  *       "  *^' 
of  the  eftate  tail,  by  this  covenant  to  ftand  fdfed. 

It  was  determined,  that  the  covenant  to  ftand  feifed 
did  not  alter  the  eftate  tail ;  for  the  ufes  did  not  take 
effed  during  the  life  of  the  tenant  in  tail,  but  were  to 
veft  after  his  death,  and  fo  fignified  nothing,  becaufe  7  Mod.  26. 
the  title  of  the  heir  in  tail,  which  is  paramount,  vefts 
immediately.  And  Lord  Holt  obferved,  that  the  cafe  put 
by  Littleton]  f.  613.  muft  be  under ftood  to  mean,  jthat 
the  iffue  in  tail  muft  avoid  the  conveyance  of  his  anceftor  j 
and  that  the  cafe  of  Took  v.  Glafcock  was  not  law.  1  Saund.  R. 

S  21.   It    *^         ' 
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Exception* 
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^  21.  It  was,  however,  laid  down.  In  the  above 
cafe,  that  an  eftate  granted  by  a  tenant  in  tail,  which 
muft,  or  by  poffibility,  may  commence  in  the  life  of 
the  tenant  in  tail,  is  good. 


t  Ld.  Ray. 
7  Mod.  27. 


Thus,  if  a  tenant  in  tail  covenants  to  (land  feifed  to 
the  ufe  of  the  covenantee  for  life,  remainde^r  to  y.  B* 
in  fee,  or  to  the  ufe  of  J.  F,  for  life,  remainder  to 
y.  N.  in  fee,  the  remainder  is  good,  until  it  is  avoided 
by  the  entry  of  the  iflfue  in  tail,  although  the  tenant 
in  tail  (hould  die  before  the  remainder  took  effed ; 
becaufe  the  eflate  for  life  takes  eflfed  immediately,  and 
the  remainder  might,  by  poffibility,  have  taken  effed 
in  the  lifetime  of  the  tenant  in  tail. 


Idem. 


Vide  Doe  v. 
Rivers, 
7  Term  R. 


276. 


§  22.  So,  if  a  tenant  in  tail  conveys,  by  leafe  and 
releafe,  to  y.S.  in  fee,  to  the  ufe  of  hinifelf  for  life, 
remainder  to  J.  N.  in  fee,  this  remainder  is  good  in  its 
creation,  though  it  is  to  commence  after  the  death,  of 
the  tenant  in  tail ;  becaufe  it  arifes  out  of  the  eftate  of 
the  releafee,  which  eftate  would  have  been  good,  till 
avoided  by  the  entry  of  the  iffue  in  tail.  ^ 


The  ifTuc  not  §  23.  The  iflue  in  tail  are  not  fubjeft  to  any  of  the 
cumbrAnccs""  ^^^^^  °^  incumbrances  of  their  anceftors  ;  and,  there- 
fore, if  a  tenant  in  tail  acknowledges  a  ftatute  or  re- 
cognizance, upon  which  the  land  entailed  is  extended^ 
the  iiTue  in  tail  may  enter  upon  the  death  of  the  ancef* 
tor^r  and  ouft  the  creditor. 


Bro.  ab.  Tit. 
Kecog.  p.  7, 


E:tcfpt  Debts       §  24.  By  the  ftatute  33  Hen.  8,  c.  39,  §  75,  it  is 
due  to  the       enacted,  that  ^1  manors,  &c.  which    then  were,  or 

thereafter 


King. 
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thereafter  fhould  come  in  or  to  the  hands  of  any  per* 
fon  or  perfons  to  whom  the  fame  had  or  fhould  de<- 
fcend  in  fee-firaple,  or  in  fee-tail,  general  or  fpecial, 
by,  from,  or  after  tl^e  death  of  his  or  their  anceftors, 
vrhich  faid  anceftor  or  anceftors  was  or  fhould  be 
indebted  to  the  king  by  judgment,  recognizance,  obli- 
gation, or  other  fpedalty,  then,  and  in  every  fuch  cafe, 
the  fame  manors,  &c.  fhould  be  and  ftand  charged  and 
chargeable  to  and  for  the  payment  of  the  fame  debt# 

§  25.  It  was  refolved  in  the  Exchequer,  in  41  EUz,   -Anierfon^i 

**  .         fc  Cafe,  7  Kcp. 

ift.  That  before  this  ftatute,  if  tenant  in  tail  of  land  21. 
became  indebted  to  the  king,  by  judgment,  recogni- 
zance, obligation,  or  otherwife,  and  died,  the  king 
fhould  not  extend  the  land  in  the  feifin  of  the  iffue  in 
tail ;  for  the  king  is  bound  by  the  ftatute  de  Bonis. 
adly.  That  if  tenant  in  tail  becomes  indebted  to  the 
king,  by  the  receipt  of  the  king's  money,  or  otherwife, 
unlefs  it  be  by  judgment,  recognizance,  obligation,  or 
other  fpSsi^lty,  and  dies,  the  land  in  the  feifin  of  the  IfTue  • 
in  tail  fhall  not  be  extended  for  fuch  debt,  for  the  fta- 
tute only  extends  to  the  faid  four  cafes  ;  and  all  other 
debts  remain  at  common  law.  3dly,  That  if  tenant  in 
tail  becomes  indebted^  to  the  king  by  one  of  the  four 
ways  mentioned  in  the  faid  ad,  and  dies,  and  before 
any  procefs  or  extent,  the  iffue  in  tail  bo?td  fide  aliens 
the  land  in  tail,  the  lands  fhall  not  be  extended  by 
force  of  the  faid  aft,  in  the  hands  of  the  alienee, 
4th,  That  a  debt  originally  due  to  a  fubjed,  to  whldb^. 
the  king  afterwards  becomes  entitled,  by  attainder^ 
outlawry,  forfeiture,  gift  of  the  party,  or  any  other 
coUatend  way,  is  not  within  the  a£t,  which  only  ex-' 
Vol.  I.  £  •  ^nds 


5^ 
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tends  to  debts  originally  due  to  the  king,  by  judg- 
menty  recognizance,  obligation,  or  other  fpecialty. 


Tenant  in 
Tail  may 
make  Leafes 


§  2^.  In  conformity  to  the  principle,  that  a  tenant 
in  tail  can  only  alien  or  charge  his  eftate  for  his  own 
life,  all  leafes  made  by  tenants  in  tail  might  be  avoided 
Vide  Tit.  32.   at  their  death.     But  now,  by  the  ftatute  32  Hen.  8. 

c.  28.,  tenants  in  tail  are  enabled  to  make  leafes  for 
three  lives  or  twenty-one  years,  wliich  (hall  bind  their 
iffue ;  but  not  the  perfons  in  remainder  or  reverfion. 


Subjedl  to 
the  bankrupt 
Laws. 


Frarne'g  Qp. 


%  ly.  By  the  ftatute  21  Jac.  i.  c.  19.  §  12.,  the 
commiflioners  of  bankrupts  are  enabled  to  convey  any 
manors  or  hereditaments  whereof  any  bankrupt  is  feifed 
of  any  eftate  tail  in  pofleflion,  reverfion,  or  remainder, 
and  whereof  no  reverfion  or  remainder  is  in  the  king 
of  th^  gift  or  provifion  of  his  majefty.  And  it  is  fur- 
ther provided,  that  all  fuch  conveyances  fliall  be  good 
againft  the  faid  bankrupts  and  the  iffue  of  their  body, 
and  againft  all  perfons  whatever,  whom  the  faid  bank- 
rupts, by  common  recovery,  or  other  way  or  meaxli, 
might  cut  off  or  debar  from  any  remainder,  reverfion^ 
rent,  profit,  title,  or  poflibility  in,  to,  or  out  of  th* 
£ud  manors,  &c. 

%  28.  Where  a  bankrupt  is  tenant  in  tail  in  poffcffion, 
the  commiffioners  of  bankrupts  are  enabled,  by  this  fta* 
tute,  to  convey  the  fee-fimple  of  the  lands.  But  where  a 
bankrupt  is  tenant  in  tail  in  remainder,  ezpedant  on  fomc 
preceding  eftate,  the  commiffioners  only  acquire  a  bale 
fee,  determinable  on  failure  of  iffue  of  the  bankrupt  i 
fpr  the  ftatute  only  enables  the  commiflioners  to  make 

fuch 


Title  IL   Ejiaie  Tail.  Cb.  IL  §  ai^^^.  $1 

iuch  a  title  as  the  bankrupt  himfelf  might  have  made* 

Kow,  as  the  bankrupt  himfclf  could  not,  without  the   Vide  Tit.  3*4 

concurrence  of  the  perfon  in  polTeffion,  by  recovery 

or  otherwife,   bar  the  remainders,  the  commiflioner^ 

cannot  do  it*     But  as  the  bankrupt  might  have  levied   Vide  Tit  35. 

a  fine  of  the  eftate,  which  would  have  barred  his  own 

{(Tuej  and  given  the  cognizee  a  bafe  fee,  therefore  the 

commiffioners  acquire  a  bafe  fee,  that  is,  an  eftate  in 

fee,  as  long  as  the  bankrupt  has  heirs  of  his  body^ 


§  29*  We  have  feen,  that  conditional  fees  were  liable   Ajid  to  Por- 
to forfeiture  for  high  treafon,  as  foon  as  the  tenant   x rcafon. 
had  iffue.     But  when  the  ftatute  de  Donis  was  made,    1  injft,  392  *. 
it  was  held,  that  eftates  tail  were  proteded  from  for- 
feiture by  that  ftatute ;  although  this  conftruftion  was 
deemed,  by  fome  oif  the  judges,  to  be  rather  too  libe- 
jal  and  cxtenfive.     Thus,  Hobarthjs :  **  Judge  whe-   Hob.  Rop. 
ther  the  ftatute  of  entails  did  not  gain  upon  the  3^' 
judges  exemption  from  forfeiture  for  treafon  by  ge- 
neral and  cunning  words ;  for  there  is  no  word  of 
treafon,  nor  word  of  any  kind,  but  only,  non  habeant 
potejiatem  alienandi  j  as  if  they  had  fought  only  to 
"  fave  eftates  tail  from  grants  and  fales.     For  Edward 
'^  the  I  ft  was  too  prudent  and  magnanimous  a  prince 
^'  to  have  given  affent  to  a  plain  ftatute,  that  the 
"  eftates,  which  were  then  fubjed  to  forfeiture  for 
"  treafon,   fliould  be  exempted  by  a  new  name  of 
'^  tail;    being,    in  efieft,  the  fame  eftate  that  was 
«  before/* 

S  3  o.  This  exemption  from  forfeiture  not  being  agree- 
able to   the  rapacious   and   tyranxiical  principles  ,of 

E  %  Henry 
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Jenk.  286. 
Irown  T. 
Waitc. 
2  Mod.  130. 
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Henry  8.,  he  had  addrefs  enough  to  procure  a  (latute, 
26  Hen.  8.  c.  13.^  whereby  all  eftates  of  inheritance, 
under  which  eftatcis  tail  were  covertly  included,  are 
declared  to  be  forfeited  to  the  king,  upon  convi&ion 
of  high  treafon. 

No  corruption  of  bloodj  however,  takes  place  in 
this  cafe. 


But  not  for 
Felony. 


§31.  Eflates  tail  are  not,  however,  fubjed  to  for- 
feiture for  felony,  except  during  the  life  of  the  tenaxft 
I  Inft.  392  b.    in  tail ;  the  right  of  inheritance  being  preferred  to  the 

iflue,  in  this  cafe,  by  the  (tatute  De  donis. 


Modes  of 
barring 
£nates  Tail. 


6  Rep.  40  5. 


§  32.  Eflates  tail  had  not  exifted  a  long  time,  be- 
fore they  were  found  to  be  produdive  of  all  thofc 
inconveniendes  which  muft  ever  attend  property  that 
is  unalienable.  Thus,  Lord  Coke  fays :  *'  The  true 
*'  policy  of  the  common  law  was  overturned  by 
**  the  ftatute  De  donis  conditionalibus^  i^  Edward  i.j 
*'  which  eflabliflied  a  general  perpetuity  by  aft  of 
parliament,  for  all  thofe  who  had  or  would  have 
it :  by  force  whereof,  all  the  pofleffions  in  England^ 
in  effeft,  were  intailed  accordingly,  which  was  the 
**  occafion  and  caufe  of  the  faid  and  divers  other 
**  mifchiefs :  and  the  fame  was  attempted  and  endea- 
*'  voured  to  be  remedied  at  divers  parliaments,  and 
"  divers  tills  were  exhibited  accordingly,  (which  I 
**  have  feen),  but  they  were  always,  on  one  pretence 
"  or  other,  rejefted.  But  the  truth  was,  that  the 
**  Lords  and  Commons,   knowing  that  their  eftates 

"  tail 
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^  tail  were  not  to  be  forfeited  for  felony  or  treafon, 
*^  as  their  eftates  of  inheritance  were  before  the  faid 
•*  aft,  (and  chiefly  in  the  time  of  Henry  3.  in  the 
"  Barons  war),  and,  finding  that  they  were  not  an- 
•*  fwerable  for  the  debts  or  incumbrances  of  their  an- 
•*  cfeftors,  nor  did  the  fales,  alienations,  or  leafes  of 
**  their  anceftors,  bind  them  for  the  lands  which  were 
•*  intailed  to  their  anceftors,  they  always  rejefted  fuch 
«  bnis." 

§  33.  In  17  Edward  ^.j  the  Commons  petitioned   Rot.  Pari, 
that  the  ftatute  of  Wejimnjier  the  fecond,  be  declared   ^"^^^  **  ^*  '^* 
in  what  degree  the  ifliie  in  tail  might  alien  j  to  whitrh 
the  king  anfwered,  that  the  law  hitherto  ufed  in  this 
cafe  (hould  continue. 

§  34.  It  being  thus  found  impoflible  to  obtain  a 
legiflative  repeal  of  the  ftatute  De  donis^  the  judges 
adopted  various  modes  of  evading  its  eflfefts,  and  of 
enabling  tenants  in  tail  to  charge  or  alien  their 
eftates. 

5  35*  The  firft  of  thefe  was  founded  upon  the  idea  Warranty. 
of  a  recompence  in  value,  in  confequence  of  which 
the  judges,  fo  early  as  in  the  reign  of  Edward  2.  in 
expounding  the  ftatute  De  donisj  held,  that  where  a  z  jnft.  355. 
tenant  in  tail  aliened^  and  warranted  the  title,  his  heir  ^^^^'  37  *• 
ihould  be  bound  by  fuch  warranty,  if  an  eftate  of 
equal  value  defcended  to  him;    for  this. was  in  faft 
only  exchanging  one  eftate  for  another.    They  alfo 
held,  that  collateral  warranty  was  not  within  the  ftatute 

.E3  De 
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De  donlst  as  that  a£t  was  chiefly  intended  to  prevent 
the  tenant  in  tail  from  difinheriting  his  own  i0oe  ; 
and,  therefore,  collateral  warranty,  though  without 
{3.  aflets,  was  allowed  to  be  a  bar  to  an  eftate  tail,  and 
to  all  remainders  and  reverfions  expe^hmt  thereon. 

§  36.  The  rule  that  the  iflfue  in  tail  could  not  avoid 
the  alienation  of  his  anceftor,  provided  he  had  a  re- 
compence  in  value,  was  ftill  farther  extended  by  a 
decifion  of  the  judges  in  44  Edw.  3.  by  which  it  was 
I.J.  determined,  that  if  tenant  in  tail  granted  a  rent  charge 
"•  in  (lonfideration  of  a  releafe  of  right,  to  a  perfon  who 
had  a  prior  right  to  the  eftate ;  fuch  a  grant  fliould 
bind  the  iiTue  in  tail,  becaufe  it  was  made  for  his 
benefit,  and  the  eftate  tail  defcended  to  him  as  a  re* 
compence  for  fuch  grant. 

^^  S  37'  ^  ^^  reign  of  Edward  4.  the  celebrated 
cafe  of  Taltarum  was  brought  into  court,  in  which  it 

^  was  in  effed  determined,  that  a  conmion  recovery 
fuffered  by  a  tenant  in  tail,  fliould  be  an  effe^al  bar 
to  his  tffue  and  to  the  perfons  claiming  any  eftate  ia 
remainder  or  reversion  expcdant  on  his  eftate  taiL 

The  principles  on  which  this  determination  was 
founded  will  be  explained  in  Title  36.  Recoveries. 

§  38.  Although  a  fine  is  a  fpecies  of  aflurance  which 
was  well  known  before  the  ftatute  De  dertisj  yet  its 
efficacy  in  barring  eftates  tail  is  of  a  much  later  date ; 
for  when  the  legiflaiure  pafled  the  ftatute  Df  denii, 
they  were  fo  apprehenfive  leaft  the  extraordinary  force 

which 
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vrhich  the  law  annexed  to  a  fine  fhould  be  applied  to 
deftroy  eftates  tail',  that  they  inferted  an  cxprefs  claufe 
in  that  ftatute  againft  the  operation  of  a  fine.     Etfi  finis 

fuper  hujufmodi  tenementum    in  pojierum  levetur  ipfo 

jure  Jit  nulltu. 

§  39.  In  the  reign  of  lUnry  7.  whofe  objeft  it  was 
to  give  a  power  of  alienation,  in  order  to  diminifli  the 
influence  of  the  nobility,  an  aft  was  pafled,  4  Hen.  7. 
c.  24.  which  was  fuppofed  to  enable  tenants  in  tail  to 
bar  their  iffue  by  fine.  And  a  cafe  having  arifen  in  Dyer  3  a. 
19  Hen.  8.  in  which  this  point  came  into  queflion,  a  ma- 
jority of  the  judges  were  of  opinion,  that  a  fine  levied 
by  a  tenant  in  tail,  according  to  the  flatute  4  Hen.  7. 
was  a  good  bar  to  the  iffue  in  tail. 

§  40.  This  determination  not  having  been  entirely 
approved  of,  the  flatute  32  Hen.  8«  was  made,  by 
which  it  was  declared,  that  all  tenants  in  tail  fhould  be 
enabled  to  bar  their  ilTue  by  fine  :  fince  which  a  fine  Vide  Tit.  35. 
duly  levied,  purfuant  to  the  forms  prefcribed  by  the 
ftatute  4  Hen.  7.  has  been  held  to  be  a  good  bar  to 
the  iffue  in  tail>  though  not  to  the  perfons  in  remainder 
or  reverfion. 

§  41.  A  tenant  in  tail  may,  therefore,  by  fuffering 
a  common  recovery,  acquire  an  eflate  in  fee-fimple, 
in  the  lands  intailed.  And,  by  levying  a  fine  accord- 
mg  to  the  forms  prefcribed  by  the  flatute  4  Hen.  7. 
he  may  acquire  a  bafe  fee  j  that  is,  an  eflate  dcfcendible 
to  him  and  his  heirs  general,  as  long  as  he  has  heirS  . 
of  his  body  J  and  if  he  has  the  immediate  reverfion  in  Idem. 

E  4  fee 
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fee  in  himfelf,  his  fine  will. then  be  a  complete  bar  of 
the  efUte  tail. 

%  42.  There  is,  however,  one  fpecies  of  eftate  tail 
which  cannot,  in  confequence  of  two  flatutes  made  in 
the  reign  oi  Henry  8.  be  barred  by  fine,  recovery,  or 
any  other  means  whatever  ;*  viz.  an  eAate  tail  given  or 
procured  to  be  given  b^  the  crown  as  a  reward  for 
fervices,  where  the  remainder  or  reverfion  is  vefted  in 
the  crown. 

§  43.  Where  a  woman  has  an  ellate  tail  which  was 
limited  to  her  as  a  jointiux,  no  recovery  fuffcred  by 
her,  will,  in  confequence  of  the  ftatute  1 1  Hen.  7. 
c.  30.,  operate  fo  as  to  bar  fuch  ^late  tail. 

§  44.  Soon  after  the  Introdufflon  of  fines  and  re- 
coveries, attempts  were  made  to  reftrain  tenants  in 
tail  from  barring  their  eftates  by  thofe  aflurances, 
which,  if  allowed,  would  foon  have  rendered  fines 
snd  recoveries  ufelefs ;  as  every  perfon  who  created  an 
intail  would,  of  coisfe,  annex  a  condition  of  this 
kind  to  the  grant.  The  judges,  therefore,  laid  it  down 
as  a  Fule  of  law,  that  a  tenant  in  tail  cannot  be  re< 
{trained  from  levying  a  fine,  or  fuftering  a  recov^,  by 
any  provifo,  coiidition,  or  covenant  v'hatever, 

§  45.  Even  a  general  provifo  refti*ining  a  tenant 
In  tail  from  alienating,  mortgaging,  or  incumbering^ 
tias  \>t^  held  to  be  voi4,  as  repugnant  to  the  eflate. 

$  $  46-  Tbc 
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§  46.  The  tenant  in  tail  muft,  however,  adually 
levy  a  fine,  or  fuiFer  a  recovery  j  for  we  have  feen, 
that  an  agreement  by  a  tenant  in  tail  to  levy  a  fine  or 
fuffer  a  recovery,  and  a  decree  to  compel  him  to  do    2  Vef.  634. 
it,  will  not  bind  his  iffue. 

§  47.  An  appointment  by  a  tenant  in  tail  to  a  cha-    Appointment 

.  --  ^  to  a  chart- 

ntable  ufe,  has  been  held  to  be  a  good  bar  to  an  eftate    table  Ufe. 
tail ;  bccaufe  the  intention  of  the  ftatute  43  Eliz.  of  Attorney  Gc- 
charitable  ufcs,  was,  to  enable   all  perfons  to  make    ^^^^  \  Vcro^ 
difpofitions  of  this  kind,  without  the  obfervance  of  any    755- 
form  or  ceremony  whatever ;  where  the  donor  was 
of  fufEdent  capacity  to  difpofe,  and  had  fuch  an  eftate 
as  was  in  any  way   difpofable.     Several  reftriftions    vide  Tit.  3^. 
have,  however,  by  a  modem  ftatute,  been  laid  on  dif* 
pofiticns  to  charitable  ufes,  of  which,  an  account  will 
be  given  in  a  fubfequent  title. 

§  48.  We  have  feen,  that  money  agreed  or  diredled   How  the  In- 
to be  laid  out  in  the  purchafe  of  land,  is  confidcred,    ^o  bc^liid^o  ^ 
in  equity,  as  land.     In  cafes  of  this  kind,  where  the   in  Lands  may 
land  was  direded  to  be  conveyed  to  a  perfon  in  tail, 
it  ynj^  a  rule  fettled  in  Chancery,  that  wherever  a  fine,    Edwards  ▼. 
(which  may  be  levied  at  any  time),  would  have  ren-   aP.Wma/iyi^ 
dered  the  party  abfolute  owner  of  the  land,  he  was 
entitled  to  receive  the  money  immediately.     But  if  a 
recovery  (which  can  only  be  fufifered  in  term),  would 
have  been  necefiary,   there  equity  would  direfl:  the . 
money  to  be  a6hially  laid  out  in  the  purchafe  of  land, 
in  order  to  give  the  perfons.  in  remainder  their  chance 
pf  the  i^ft  tenant  in  v»W  dying  before  he  could  fuffer 

^  recovery. 
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a  recoTcry.  But  now,  by  the  ftatute  39  U  40  Gt9,  3, 
c.  $6.y  the  CoDit  of  Chancery,  on  petition  of  the  firft 
tenant  in  tail,  and  of  the  party  having  any  prior  eftate» 
(bdng  adults,  or,  if  feme  coverts,  feparately  examin- 
ed), may  order  fuch  money  to  be  paid  to  them*  or 
applied  as  thej^  ihall  appoint. 


HTLII 
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Seflion  i. 


A  N  eftate  for  life,  is  a  freehold  intereft  in  land  j   what  con- 
the  dpration  of  which  is  confined  to  the  life  or    EftatAor 
lives  of  fome  particular  perfon  or  perfons ;  or  to  the  Life, 
happenings    or  not    happening,   of   fome  uncertain 
event. 


§  2.  This  eftate  is,  in  moft  refpefts,  fimilar  to  the 
ufusfniSlus  of  the  civil  law,  which  is  thus  defined  by 
yujiinian  :    **  Ufusfruilus  eji  jus  atieni:  rebus  utendi  inft,  Lib,  a. 

fruendi^   '^'**' 


Title  m.  EJaieJor  Life.  §  1—4. 
fruendit  /aha  rfnmfubjiatu'ia"  For  the  tenant  for 
life  has  a  right  to  the  pofleflion  and  annual  produce  of 
the  land,  during  his  life,  vithout  having  the  froprieiajf 
that  is,  the  abfolute  property  and  inheritance  of  the 
land  itfelf,  which  is  vefted  in  feme  other  perfon. 

ted.  §  3.  Eftates  for  life  are  of  two  forts ;  either  cre- 
ated by  deed,  or  fome  other  I^al  aflurance ;  or  eUe 
deriving  thdr  exiflence  from  the  operation  of  fome 
principle  of  law. 

The  firft  of  thcfe,  which  forms  the  fubjeS  of  the 
prefent  title,  arifes  where  lands  are  conveyed  to  a  man 
for  the  term  of  bis  own  life,  or  that  of  any  other 
perfon,  or  for  more  lives  than  one ;  in  all  which  cafes, 
he  is  called  tenant  for  life ;  except  where  he  holds 
during  the  life  of  another  perfon,  and  then  he  is  called 
tenant  pour  outer  vie. 

j^  §  4-  If  lands  are  conveyed  to  a  perfon  for  his  own 
life,  and  that  of  A.  and  B..,  the  grantee  has  an  eftate 
of  freehold,  detenmnable  on  his  own  death,  and  the 
deaths  of  A.  and  B .-  nor  can  there  be  any  merger  of 
the  freehold,  during  the  lives  of  A.  and  B.^  into  the 
eftate  which  the  leflee  has  for  his  own  life :  becaufe, 
though  an  eftate  for  a  man's  own  life  is  greater  than 
an  eftate  for  the  life  of  any  other  perfon,  yet  here  the 
Jeflee  has  not  two  dlftinS  eftates  in  him,  but  only  one 
A:eebold,  circumfcribed  with  that  limitation,  as  the 
psafurc  of  its  continuaac& 

5  5.  Whew 
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§  5*  Where  lands  are  conveyed  to  a  perfon  \(ithput    i  ^nft-  42  «• 
any  words  denoting  the  quantity  of  eftate  intended  to 
be  given  to  him,  he  ihall,  in  general,  have  them  for 
his  own  life  J  becaufe  every  man's  words  are  taken   Vide  Tit.  32. 
moft  ftrongly  againft  himfelf,  and  for  the  benefit  of 
the  grantee,  to  avoid  all  equivocation. 

§  6.  The  eftates  for  life  mentioned  in  the  preceding 
fe&ions,  will  generally  endure  as  long  as  the  life  or 
liv^  for  which  they  are  granted.  But  there  are  fome 
eftates  for  life  which  may  determine  upon  future  con- 
tingencies,  before  the  death  of  the  perfons  to  whom 
they  are  granted.  Thus,  if  an  eftate  be  given  to  a  i  Inft.  42 «.  ' 
woman,  dumfolafuerit^  or  durante  viduitate^  or  to  a 
man  and  a  woman  during  coverture,  or  as  long  as  the 
grantee  ihall  dwell  in  a  particular  houfe  ;  in  all  thefe 
^afes  the- grantees  have  eftates  for  life,  determinable 
upon  the  happening  of  thefe  events. 

§  7.  If  a  man  grants  a  manor  worth  10 1.  a  year  to  i  inft.  ^zm. 
J.S.  until  he  has  received  100 1.  out  of  it,  this  will  ^^«P-35*- 
give  him  an  eftate  for  life  in  the  manor ;  for,  as  the 
profits  are  uncertain,  and  may  rife  and  fall,  no  precife 
4me  can  be  fixed  for  the  determination  of  the  eftate. 
But  if  A.  grants  a  rent  of  i  o  1.  to  B.  until  B.  fliall  re- 
ceive looL,  the  grantee  will  only  have  an  eftate  for 
years  ;  becaufe  the  rent  muft  neceffarily,  in  ten  years, 
amount  to  loo  1.,  and  the  eftate  will  then  determine. 


§  8.  Where  a  perfon  devifes  lands  to  his  executors  ,  j^ft^  .^^^ 
for  payment  of  his  debts,  and  until  his  debts  are  paid,  ^  *^P-  9<>  ^■ 
although  the  determination  of  fuch  an  eftate  be  un- 

certain. 
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Title  Xn.  EJate  for  Life.  $  S^ii. 
certain,  yet  it  is  not  in  e(Ute  for  life.  The  reaTon  of 
this  conllnifUon  is,  that,  if  it  were  deemed  an  dlate 
for  life,  it  muft  determine  at  the  death  of  the  execu- 
tors, which  would  frullrate  the  intention  of  the  te(bi-> 
tor,  as  all  the  debts  ought  not  then  be  paid.  The  law, 
therefore,  givesihe  executors  a  chattel  intereft,  whtcb- 
will  go  to  thdr  executors,  and  continue  until  all  the 
teitator's  debts  are  pdd ;  and  the  freehold  and  inhe- 
5.  ritance  will  defcend  in  the  meantime  to  the  heir.  But 
if  a  limitation  of  this  kind  be  made  by  deed,  it  is  a 
freehold  conditional. 

S  9.  Tenants  for  life  hold  of  the  grantors  by  fealty^ 
,,  and  fuch  other  refervations  as  are  contained  in  the 
deed  by  which  the  eflate  is  created ;  and  where  there 
is  no  refervation,  they  hold  by  feaky  only.  This 
eflate  not  being  comprehended  within  the  provifions 
of  the  ftatute  quia  emptores. 

S  ID.  With  refpca  to  the  incidents  to  an  eftate  for 
life,  the  fird  is  eftovers,  that  is,  an  allowance  of 
neceffaiy  wood,  which  the  tenant  may  take  upon  the 
land  without  any  aHignment ;  unlefs  he  is  retrained 
by  fpedal  covenants,  for  modus  ct  conventio  vtncunt 
legem.     But  afBrmative  covenants  do  not  rellrain. 

§  II.  Spelman  fays,  the  word  eftovers,  ejloverium, 
is  derived  from  the  French  word  e/it^ey  which  fignifies 
materials.  It  is  ufed  in  this  fenfe  in  the  ftatute  of 
Wejlminjler  2.  c.  25.,  which  gives  an  affize  of  novel 
dijfeifin  de  ejlavcriis  bsfct. 

%  12.  Tenanti 


Title  Va.  Eftaie  for  Life.   §12—15.  ^3 

§  12.  Tenants  for  life  are  allowed  three  kinds  of  ilnft.  41^. 
c^lovers,  or,  2^  it  is  called  in  the  old  Saxm  dialed:,   '3    «P- 
B&tes^  namely,  houfebote,  which  is  twofold  ejioverium 
&dificandi  et  atdendi;  ploughbote,  that  is,  ejlwerium 
(irandi ;  and  laftly,  haybote,  that  is,  ejiovmum  claur 
iendi. 

§  13.  If  the  tenant  for  life  exceeded  what  was  con-  But  cannot 
iidered  as  reafonable  eftovers,  he  went  beyond  that  Waftc. 
to  which  he  was  entitled,  and  fo  far  encroached  on 
the  proprietasy  and  became  guilty  of  wafte.  Thus,  if 
a  tenant  for  life  felled  timber  trees,  or  pulled  down 
houfes,  it  amounted  to  wafte:  for  the  deftrudion 
of  thofe  things  which  are  not  included  in  the  tern* 
porary  profits  of  the  land,  are  not  neceffary  to  the 
tenant's  complete  enjoyment  of-  the  eftate,  but  tends 
to  the  permanent  and  lafting  lofs  of  the  perfon  entitled 
to  the  proprietas  or  inheritance* 

§  14.  Lord  Coke  fays,  that  wafte  is  a  word  taken   Different 

IT'  A       f 

from  the  Latirij  vajium  a  vajiando^  and  fignifies  the  Waftc. 
wafting  and  deftroying  an  eftate.      Wafte  is  either   '  ^"^'  -5*  ** 
voluntary,  which  is  a  crime  of  commlffion,  or  it  is  ' 

permiffive,  which  is  a  matter  of  omiffion  only.  Vo- 
luntary wafte  chiefly  confifts,  ift,  in  felling  timber 
trees  j  2d,  pulling  down  houfes ;  3d,  opening  mines 
or  pits;  4th,  changing  the  cpurfe  of  huft)andry; 
5th,  deftroying  heir  looms. 

§  15.  The  firft  fpecies  of  wafte  confifts  in  felling   Felling  Tim- 

Der 

timber  trees,  which  are  not  deemed  part  of  the  annual    .  t  a  - 

*  .  .         I  J  nit.  53  tf. 

produce    nR«-p.48^-         1 


TitkUL  EJhle  fir  Life.  §15—18. 
produce  of  the  land,  but  belong  to  the  owner  <^  the 
inheritance:  and,  therefore,  the  tenant  for  life  hai 
only  a  qualified  property  in  them,  as  &r  as  they  afford 
him  Ifaade  and  fhelter,  and  a  right  to  take  the  maft 
and  fruits  of  them.  But  tenant  for  life  has  a  right  to 
cut  down  underwood,  becaufe  it  is  a  part  of  the  annual 
produce  of  tlie  eftate. 

§  16.  If  the  tcflbr  fells  the  trees,  the  leOee  may 
maintain  an  adion  of  trefpals  againll  him,  and  will  be 
entitled  to  recover  damages  adequate  to  the  lofs  of  his 
particular  Interefl,  and  alfo  for  the  entry  into  his 
land.  But  the  intereft  of  the  body  of  the  trees  re- 
mains in  the  leflbr,  as  parcel  of  his  inheritance,  who 
may  punilh  the  leiTee  in  aii  aftion  of  wafte,  if  he  fells 
or  damages  any  of  them.  So  that,  both  the  IdTor 
and  the  leffee  have  an  intereft  in  the  trees ;  therefore, 
if  a  ftranger  cuts  them  down,  each  of  them  (hall  have 
an  action  againlt  him,  to  recover  his  refpefUve  lols. 

§  17.  "Where  the  trees  are  excepted  in  the  Icafe, 
the  leflee  has  no  manner  of  intereft  whatever  in  them, 
and  the  leflbr  may  have  an  a£tion  of  trefpafs  againft 
him,  if  he  dther  fells  or  damages  them.  The  leflbr 
has  alfo  a  power  by  law,  as  incident  to  the  exception, 
to  enter  into  the  lands,  in  order  to  fell  and  take  away 
the  trees,  though  this  power,  for  the  greater  caution, 
is  often  exprefsly  referved  to  him. 

S  1 8.  Timber  trees  are  thofe  which  ferve  for  build- 
ings or  reparations  of  houfes,  fuch  as  oak,  afli,  and 

elm, 
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dm,  of  the  age  of  twenty  years  and  upwards.    Ahd, 

by  the  cuftom  of  fome  countries,  certain  trees  not 

ufually  confidered  as  timber,  are  deemed  to  be  fuch,' 

being  there  ufed  for  building.    Thus  it  was,  determined  Counteft  of 

in  8  Jac.  i .  by  the  Lord  Chancellor,   that,   in  the   Cafe,  Moor 

county  of  Tari,  birch  trees  were  timber,  becaufe  tlley  ^"*  T 

were  ufed  in  that  country  for  building  fheep-houfes, 

cottages,  and  fuch  mean  buildings :  and  all  the  juf- 

tices  of  Serjeants  Inn,  upon  a  conference  had  with  them, 

were  of  opinion,  that  in  the  county  of  Tork^  birch 

trees  were  timber,  and  belonged  to  the  inheritance ; 

and  therefore  could  not  be  taken  by  the  tenant  for  "^ 

life. 

§  1 9.  Lord  Chancellor  King  is  reported  to  have  faid,  ?J^'  ^!^** 
*'  It  is  the  cuftom  of  the  country  that  makes  fome  trees' 
"  timber,  which,  in  their  nature,  generally  fpeaking, 
**  are  not  fo ;  as  horfe-chefiiuts  and  lime  trees,  fb  of 
^^  birch,  beech,  and  afp :  and  as  to  pollards,-  notwith* 
ftanding  what  is  faid  in  Plowden^  470,  in  the  cafe  of 
Soby  V.  Molyns^  that  thefe  are  not  timber,  and  that 
tythes  are  to  be  paid  of  their  loppings,  (which  could 
**  not  be,  if  pollards  were  timber) ;  yet,  if  the  bodies 
**'of  them  be  found  and  good,  I  incline  to  think 
**  them  timber :  fecus^  if  no't  found,  they  being,  in 
"  fuch  cafe,  fit  for  nothing  but  fuel." 

§  ao.  There  is  no  diftinftion,    either   in   law  or  3  Atk.  9S*    > 
equity,  between  cutting  down  young  timber  trees  that 
are  not  come  to  their   full    growth,   and    decayed 
timber* 

Vol.  L  F  .  %iuli 
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•  Si'-         5  *^*  '^  *^  tenant  for  life  tops  timber  trees,  or 

does  any  thing  elfe,  which  caufcs  them  to  decay,  it  is 
wafte.  So,  if  he  fuSers  the  young  germins  or  {hoots 
to  be  deilroyed,  or  flubs  them  up>  it  is  alfo  wafte. 

§22.  Lord  Coke  fays,  that,  cutting  down  willows, 
beech,  birch,  afp,  maple,  or  the  like,  ftontling  in  the 
defence  and  lafeguard  of  the  houfe,  is  deftnidtion : 
and  if  there  be  a  quickfet  fence  of  whitethorn,  if  the 
tenant  flub  it,  or  fuffer  it  to  be  de/lroyed,  an  a£UoQ 
of  vafte  wilt  lie. 

•  *■''  S  23'  Where  lands  were  directed  to  be  inclofed  by 
J,     '     a  private  a£t  of  parliament,  and  the  tenants  for  life 

vere  allowed  to  raife  money  by  mortgage  to  pay  the 
uqience  of  the  Inclofure,  a  tenant  for  life  was  not  per* 
mitted  to  cut  down  timber  to  dehiay  the  expence  tA 
incloHng,  but  was  directed  to  raife  the  money  by 
mortgage.  For  it  makes  a  great  difference  to  the 
reverfioner,  whether  the  tenant  for  life  charges  by  way 
of  mortgage,  where  he  is  obliged  to  keep  down  the 
interell,  or  cuts  down  the  timber,  which  would  be  of 
value  to  him  when  he  comes  to  the  eftate :  and  fo  it 
does  to  the  tenant  for  life,  who,  if  he  can  cut  down 
the  timber,  pays  nothing. 

igdown         §  24.  Lord  Coke  fays,  that  walle  may  be  done  in 
f**  houfes  by  pulling  or  proftrating  them  down. 

ingFits    ■    S  25.  A  tenant  for  life  cannot  dig  for  gravel,  lime, 

"*"*.      clay,  brick,  earth,  ftonc,  or  the  like,  uulefs  for  the 

reparation  of  buildings,   or  manuring  of  the  land  ^ 

I  nor 
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nor  Can  he  open  a  new  mine ;  but  he  may  dig  and 

take  the  profits  of  mines  that  are  open.     And,  in  a  Saiwdcr'« 

modem  cafe,  Lord  Chancellor  King  faid,  that  a  te-    ,'*J'  ^    *^* 

liant  for  life  Ihali  no  more  open  mines  than  cut  down   ^  ^-  Wms. 

timber  trees:  for  they  are  part  of  the   inheritance. 

But,  in  a  fubfequent  cafe,  his  Lordfhip  faid,  that  a   ciaverin 

tenant  for  life  of  coal  mines,  may  T)pen  new  pits  or   ^  p^'^Vmj 

fhafts  for  working  the  old  vein  of  coals,  for  other-   3^^- 

wife,  the  working  the  fame  mines  would  be  iipprac- 

ticable. 

§  26.  The  converfion  of  one  fpecies  of  land  into   CJianpring  tUc 

»  1  •  r  1  •  Couric  oF 

another,  as  the  changing  of  meadow  into  arable,  is  Huibandq'. 

alfo  wafte.      For,  as  Lord  Coke  fays,   it  not  only  [>* "r' ^'li^* 

changes  the  courfe  of  hufbandry,  but  alfp  the  evi-  2\<o\\.i\h. 

dence  of  tlie  eftate.  2  iiofanq. 

Rep.  86« 

§  27.  The  Court  of  Chancery  will  award  a  perpe- 
tual injunftion  to  reflirain  wafte  by  ploughing,  bum- 

« 

ing,  breaking,  or  fowing  of  down  land. 

§  28.  Mr.  WorJIey  being  tenant  for  life  of  a  farm   Worfltfy  v. 
and  lands  in  Dorfetjhire^  which  confifted  of  320  acres   « i»ro.  Pari. 
of  poor  arable  land  and  a  fheep  walk,  and  about  400  ^''*-  377« 
acres  of  down  land,  under  the  will  of  Lady  Stuart^ 
who  alfo  left  a  writing  under  her  hand,  forbidding 
Mr.  WorJIey  from  ploughing  fuch  lands  as  ought  not 
to  be  ploughed,  ploughed  up,  broke,  and  burnt  part 
of  the  down  land  :  a  perpetual  injun£tion  was  awarded 
and  confirmed  by  the  Houfe  of  Lords. 

Fa  •$  29.  As 


68  TitU  III.  EJlmfor  i.ife.  %  29—32. 

Deflruaion         %  29.  As  fome  chattels  are  deemed,  in  law,  to  be 

of  Heir 

Looms.  ^  P^^  ^^  ^^  inheritance^   and  called  heir  loms^  fo 

Tit.  1.  f.  16.   the  deftradion  of  them  is  vafte.    Thus,  if  a  perfon 
a  n  .  304.      .^  tenant  for  life  of  a  park,  vivary,  warren,  or  dove- 

houfe,  and  he  kills  fo  many  of  the  deer,  fifli,  game, 
or  doves,  that  there  is  not  fufEcient  left  for  the  ftores, 
having  regard  to  tlie  number  that  were  there  when  his 
dftate  was  created,  it  is  wafte. 


PcnniffiTc  §  20.  Permiffive  wafte  chiefly  cbnfifts  in  fuffering 

the  buildings  on  an  eftate  to  be  uncovered,  whereby 
I  Inft.  $ia.    ^g  j-p^j^  ^j.  rafters,  planchers,  or  other  timbers  of  the 

boufe,  are  rotten.  But  if  the  houfe  be  uncovered 
when  the  tenant  comes  into  it,  there  is  no  wafte  in 
fuifering  it  to  fall  down. 

^*  54  ^'  §  3 1  •  If  ^  houfe  be  rviinous  at  the  time  when  the 

tenant  for  life  obtains  the  poffefnon,  he  is  not  puni(h* 
^ble  for  fuflering  it  to  fell  down ;  for,  in  that  cafe»  he 
is  not  bound  by  law  to  repair  it.  And  yet,  if  he  cats 
down  timber  Rowing  upon  the  ground  and  therewith 
repairs  it,  he  may  juftify;  and  the  reafon  is,  (fays 
Lord  CQke\  that  the  law  doth  favour  the  fupportation 
and  maintenance  of  houfes  of  habitation  for  mankind. 

a  KolL  Ab.         §  33.  It  IS  a  general  rule,  that  wafte  which  enfues 

Bru.  Ab.  Tit.  ^^^^^  ^^^  ^^  ^f  Go^y  is  excufable  \  fo  that,  if  a  houfe 
Condition  40.  fjjjj  in  confcquence  of  a  tempeft,  the  tenant  fhall  be 

eaccufed  in  an  a^on  of  wafte.  But  where  a  houfe  is 
uncovered  by  tempeft,  the  tenant  is  bound  to  repair 
it,  within  a  reafonable  time  before  the  timber  grows 

rwttcn.  -, 
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§  33.  If  the  banks  of  a  river  are  deftroyed  by  a  i  Inft.  53  fc 
fudden  flood,  it  is  not  wafte.  But  if  the  banks  on  the 
river  Trent  are  unrepaired,  it  is  wafte;  becaufe  the 
'Trent  is  not  fo  violent,  but  that  the  lefiee,  by  his  in- 
duitry,  may  well  enough  preferve  the  banks,  and  make 
the  water  run  within  its  bounds. 

§  34.  The  Court  of  Chancery  will  not  decree  a  Wood  v. 
tenant  for  life  to  repair,  or  appoint  areceiver  wit&  di-   Amb. 395. 
redions  to  repair. 

§  35.  By  the  common  law,  where  lands  were  grant-  Of  the  Aaion 
ed  to  ^  perfon  for  life,  he  was  not  liable  to  an  adion 
for  wafte,  unlefs  he  was  reftrained,  by  particular  words 
in  his  conveyance,  from  committing  wafte :  becaufe  h  *  1°*-  '45« 
was  in  the  power  of  the  perfon  who  created  the  eftate, 
to  impofe  fuch  terms  on  the  tenant  as  he  thought 
proper*  But  although  this  dodrine  might  appear  fuf- 
ficiently  rational  in  theory,  yet  it  was  foimd  extremely 
inconvenient  in  pradice ;  as  fuch  tenants  took  advantage 
of  the  ignorance  of  their  landlords,  and,  availing  them- 
felves  of  thi$  defed  in  the  law,  frecfmntly  committed 
ads  of  wafte  and  depredation  on  their  lands,  not  only 
injurious  to  the  owners  of  the  inheritance,  but  alfo 
of  great  detriment  to  the  public. 

S  36.  To  remedy  this  grievance,  the  ftatute  of 
Marlbridgey  52  Hen.  3.  c.  24.,  gave  to  the  owners  of 
the  inheritance  an  adion  of  wafte  againft  tenants  for 
life ;  in  which,  they  were  entitled  to  recover  full  da- 
mages for  the  wafte  committed.  But  as  the  rccom-  ^^^•^*  '44' 
peace  given  by  this  ftatute  vns  frequently  inadequate 

F  3  to 
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3  Inft.  299.      to  the  lofs  fuftained,  the  ftafute  of  Cloucejier^  6Ed.  u 

c.  5.,  increafed  the  punithment,  by  declaring,  that 
the  place  wafted  ihquld  be  recovered,  together  with 
treble  d^ages,  as  an  equivalent  for  the  injury  done 
tq  the  inheritance^ 

J  TnO  54 tf.  §  ^y.  Lord  Coke  hySy  that,  if  wafle  be  done^jr^///* 

in  a  wood,  the  whole  wood  fliall  be  recovered,  or  fo 
much  wherein  the  waftp  Jparfim  is  done ;  and  fo  in 
houfes,  fo  many  rooms  (hall  be  recovered,  wherein 
there  is  wafte  done.  But  if  wafte  be  done  Jparftm 
throughout,  all  fliall  be  recovered « 

s  Inft.  304.  §  28.  Where  a  perfon  is  tenant  for  life  of  a  park, 

vivary,  warren,  or  dovehoufe,  if  he  deftroys  the  deer 
in  the  park,  the  fifh  in  the  vivary,  the  game  in  the 
warren^  or  the  doves  in  the  dovehoufe,  it  is  wafte: 
and  the  perfon  entitled  to  the  inheritance,  ihall  re- 
cover the  park,  vivary,  warren,  or  dovehoufe. 

« 

2  L.fi.  306.  §  29.  The  perfon  entitled  to  the  reverfion  may  other 

enter  himfclf,  6r  appoint  a  perfon  to  enter  for  him, 
on  lands  held  for  life,  to  fee  if  any  wafte  be  done. 

I  \i^,^,  55  ^.         §  40.  No  perfon  is  entitled  to  an  adion  of  \rafte 

againft  a  tenant  for  life,  but  he  who  has  the  imme- 
diate eftate  of  inheritance,  expe£hmt  on  the  detenni- 
nation  of  the  eftate  fof  life.  If,  between  the  eftate 
of  the  tenant  for  life,  who  commits  wafte,  and  the 
fubfequent  eftate  of  inheritance,  t|iere  is  interpofed  an 
eftate  of  freehold  to  any  perfon  in  ejje^  then,  during 
t|ie  continuance  of  fuch  interpofed  eftate,  th?  a^oA 

Pl 
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pf  vraSix  is  fufpended :  and  if  the  firft  tenant  for  lif(^ 
dies  during  the  continuance  of  fuch  interpofed  eftate, 
the  adion  is  gone  for  ever. 

■ 

S  41.  It  was  refolved  in  35  &  36  Eliz.  in  the  Com-    ^^K^i't  Cifc,  . 
mon  Pleas,  that  if  there  be  tenant  for  life,  the  re-    Brty  v.  Franr, 
mainder  for  life  the  remainder  in  fee  j  if  the  tenant      ^^*  •'*' 
for  life  commits  wafte  in  trees,  and  afterwards  he 
in  remainder  dies,  the  afUon  for  wafte  is  maintainable 
for  wafte  done  in  the  life  of  him  in  remainder  for 
life ;  for  it  was  to  the  difinheritance  of  him  in  the  re- 
mainder  in  fee ;  and  now  the  impediment,  which  was 
the  mean  eftate  for  life,  is  taken  away ;  "  et  remtao 
impediment 0  emergit  a8io**     And  as  it  was  there  faid, 
fo  it  was  adjudged  in  9  EHz.  the  fame  law,  if  he,  in 
remainder  for  life,  after  the  wafte,  furrender  his  eftate 
to  him  in  the^  remainder  or  reverfion  in  fee.  , 

§  42.  Mr.  Serjeant  Williams^  in  his  excellent  notes    ^Sauniaja*. 
on  Saunder^%  Reports,  obferves,   that  the  aftion  for 
wafte  is  now  very  feldom  brought,  and  has  given  way 
to  a  much   more  expeditious  and  eafy  remedy  by  an 
action  on  the  cafe  in  the  nature  of  wafte. 

It,  has  this  advantage  over  an  a£Hon  of  wafte,  that 
it  may  be  brought  by  him  in  the  reverfion  or  remainder 
for  life  or  years,  as  well  as  in  fee  or  in  tail :  and  the 
pkdntiff  is  entitled  to  cofts  in  this  aftion,  which  he 
cannot  have  in  an  a&ion  of  wafte. 

S^  43.  Lord  Coke  fays,  that  after  wafte  done,  there   i  loft.  ^3  it   ; 
IS  a  fpecial  regard  to  be  had  to  the  continuance  of  the 

F4  reverfion 
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reverfion  in  the  lame  flate  that  it  was  at  the  time  of 
(he  wafte  done ;  for  if^  after  the  wafte,  the  reverfioner 
grants  it  over,  though  he  takes  back  the  whole  eftatc 
again,  yet  is  the  waftd  difpunifhable* 

m 

^  Inft.  3ot.         $44*  Where  a  tenant  for  life  or  years  commits 

wafte»  and  afterwards  afligns  over  his  eftate,  yet  aa 
aftion  of  wafte  may  be  brought  againil  him.  Becaufe^ 
in  the  eye  of  the  law,  he  is  tenant  as  to  the  a£tion^ 
and  againil  him  who  was  the  wrong  doer,  did  the 
adion  accrue,  which  he  cannot  avoid  by  his  aflign* 
ment* 

Court  of  c  4c,  It  is  faid  in  i  RalPs  Jb.  x^n.  p.  1 3.  that  if  there 

be  leffee  for  life,  the  remainder  for  life,  the  reveriion  or 
remainder  in  fee,  and  the  leffee  in  poffeffion  waftes  the 
land,  though  he  is  not  puniihable  by  the  common  law 
during  the  remainder  for  life,  yet  he  may  be  reftrained 
in  Chancery :  for  this  is  a  particular  mifchief ;  and  in 
Moor  554.  PI.  748.  Lord  Keeper  Egerton  is  reported 
to  have  faid,  that  he  had  feen  a  precedent  in  the  time 
of  Rich.  2.,  where,  in  fuch  a  cafe,  it  was  decreed  in 

3  Aik.  723.     Chancery,  by  the  advice  of  the  judges,  on  complaint 

of  the  remainder  man  in  fee,  that  the  firft  tenant 
ihould  not  commit  wade;  and  an  injunftion  was 
•granted. 

5  46.  In  modern  times,  courts  of  equity  have  in- 
terfered in  cafes  of  .wafte,  by  granting  an  injundlion 
pendente  Ute^  which  is  found  to  be  more  effe&ual  than 
Gilfon  «.        the  ancient  writ  of  eftreperaent*    And  Lord  Hardwicke 
c.mit  ,  a    t  .   j^^g  ^^ j^  ^^^^  .^  j^  ^^^  neceffary  the  plaintiff  fhould  wait 

till 
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dlL  the  wafte  is  adually  committed ;  for,  where  an 
intention  of  committing  wade  appears,  and  the  de- 
fendant infiib  on  his  right  to  commit  wafte,  the  court 
will  grant  an  injundion. 

5  47,  The  Court  of  Chancery  has  alfo  frequently 
granted  an  injunfdon  againft  wafte,  where  no  adion  ' 

of  wstfte  lay  at  law* 

§  48.  Thus,  where  a  tenant  for  life  in  remainder  PeriotT. 
filed  a  bill  againft  the  tenant  for  life  in  poffeffion,  for  ^^  '^ 
an  injundion  to  (lay  wafte,  Lord  Hardwicie  granted 
it ;  and  faid,  that  if  truftees  to  preferve  contisr 
gent  remainders  had  brought  a  bill  againft  the  te- 
nant for  life  to  ftay  wafte,  they  might  have  fup- 
ported  it^ 

In  another  cafe,  his  Lordfhip  faid,  that  he  would   jAtk.  atx* 
have  no  fcruple  to  grant  an  injimdion  to  ftay  wafte  in 
.favour  of  an  unborn  child. 

§  49.  Although  no  aftion  of  wafte  lies  where  there  The  Timber 
is  an  intermediate  eftate,  yet  if  wafte  be  done  by  felling   Perfoncnttt- 
timber  trees,  the  perfon  entitled  to  the  inheritance  may  j^^  5^^^^  ^^' 
feize  them,  or  may  bring  an  adion  of  trover  for  the  re-    1  >  ^^P'  81  is 
covery  of  them :  for  a  tenant  for  life  has  but  a  fpecial   Paget't  Cafe, 
intereft  or  property  in   trees  growing   on  the  land, 
fo  long   as   they  are  annexed  to  the   land ;    but  if 
the  tenant  for  life,  or  any  other  perfon,  fevers  them 
from  the  land,  the  property  and  intereft  of  the  tenant 
for  life  in  them  is  thereby  determined,  and  they  be- 
come  the  property  of  the  ovmer  of  the  inheritance. 

^  50!  Where 


7f  Tii/elll.  EJiaU  for  Life.   S  5^?  51. 

%  50.  Where  an  eftate  is  limited  to  feveral  per- 
fons  for  life,  "with  remainder  to  their  firft  and  other 
fons  in  tail,  the  firft  tenant  in  tail  who  is  bom, 
becomes  entitled  to  any  timber  felled  by  the  tenant 
for  life. 

UYedafc  v.  A  feoffment  ixras  made  of  land  to  the  ufe  of  A.  for 

2  Roll.  Ab.      ^^^9  remainder  to  his  firft  and  other  fons  in  tail,  re- 
"9-  mainder  to  B.  for  life,  remainder  to  his  firft  and  other 

fons  in  tail ;  and  B.  had  iffue  a  fon,  whereby  he  was 
tenant  in  tai}  in  remainder,  and  afterwards  A.^  not 
having  any  fon,  cut  down  timber  trees,  and  fold  part 
of  the  timber ;  and  J?.*s  fon  feifed  the  reft,  and  A.  re- 
ieifed  it.     It  was  held,  that  the  fon  of  B.  might  have 
tm  action  of  trover  againft  A.  for  all  the  timber  ;  for 
the  mere  property  of  the  trees  was  in  him  who  had  the 
immediate  inheritance  of  the  land,  at  the  time  of  the 
•    cutting  of  them.    And  though  the  remainder  for  life  to 
B.  was  an  impediment  to  an  a£tion  of  wafte  during  his 
life,  yet  it  was  not  any  impediment  to  C.  as  to  the  pro- 
perty of  the  trees,  being  fevered  from  the  land,  which 
B.  could  not  have  for  the  debility  of  his  eftatCi     And 
the  pofEbility  of  the  eftate  which  might  come  to  the 
fon  of  A. ,  if  he  ihould  have  one,  vras  not  any  impedi- 
Vidc  Garth  T.   ment,  inafmuch  as  it  was  a  mere  poilibility,  which 
Tit.  \L  never  might  happen,  and  was  nothing  in  law  till  it 

happened,  and  niight  be  deftroyed  by  the  feoffment 
of  ^. 

§  51.  The  timber  growmg  on  an  eftate,  whereof  a 
perfon  is  tenant  for  life,  may  be  cut  down  if  in  a  ftate 
of  decay,  by  order  of  the  Court  of  Chancery,  for  the 
•  benefit 
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benefit  of  the  perfons  entitled  to  the  inheritance.    But 
no  damage  muft  ^e  done  to  the  tenant  for  life. 

§  52.  A.  was  tenant  for  life,  remainder  to  JB.  in   Whitfield  ▼. 
tail,  as  to  one  moiety,  remainder  as  to  another  moiety,   2  P.  Wmt. 
to  an  infant.     There  was  timber  upon  the  premifes   ^^^' 
greatly  decaying ;  whereupon  B. ,  the  remainder  man, 
brought  a  bill,  praying  that  the  timber  that  was  decay- 
ing might  be  cut  down }  and  that  the  plaintiff,  the  re- 
mainder man  in  tail,  together  with  the  other  remainder 
man,  the  infant,  might  have  the  money  arifing  by  the 
fale  of  this  timber.    On,  the  other  hand>  the  tenant  for 
^  life  infilled  to  have  fome  Ihare  of  the  money. 

V  I^rd  Chancellor  Talbot^ — *^  ifl.  The  timber,  while 
(landing,  is  p^  of  the  inheritance  ;  but  whenever 
it  is  fevered,  either  by  the  a£l  of  God,  as  by  tempefl, 
OT  by  a  trefpaffer  and  by  wrong,  it  belongs  to  him 
**  who  has  the  firft  eftate  of  inheritance,  whether  in 
fee  or  in  tail }  who  may  bring  trover  for  it :  and  this 
was  fb  decreed  upon  occafion  of  th;  great  wxnd£dl 
of  timbpr  pn  the  Cavendijb  eilate.  . 

^^  gdly.  As  to  the  tenant  for  life,  he  ought  not  tp 
have  any  fhare  of  the  money  arifing  by  the  fale  of 
this  timber ;  but  fince  he  has  a  right  to  what  may 
be  fufEcient  for  repairs  and  botes,  care  inuft  be  taken 
to  leave  enough  upon  the  eflate  for  that  pqrpofe ; 
and  whatever  damage  is  done  to  the  tenant  for  life, 
on  the  premifes  by  him  held  fof  lif^,  the  fame  ought 
to  be  made  good  to  hun^ 

^  3dly, 
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^'  ^ly.  With  regard  to  the  timber  plainly  decaying, 
^^  it  is  for  the  benefit  of  the  perfons  entitled  to  the 
*^  inheritance^  that  it  ihould  be  cut  down^  otherwife  it 
^'  is  of  no  value ;  but  this  Ihall  be  done  with  the  appro- 
^^  bation  of  the  mafter ;  and  treeSj  though  decaying, 
''  if  for  the  defence  and  (helter  of  the  houfe,  or  for 
'  ^  ornament,  fhall  not  be  cut  down.  B. ,  that  is  the  te> 
nant  in  tail  (and  of  age)  of  one  moiety,  is  to  have  a 
moiety  of  the  money,  fubjed  to  fuch  dedudions  as 
^'  aforefaid ;  the  other  moiety,  belonging  to  the  infimt^ 
"  muft  be  put  out  for  the  benefit  of  the  infant  on 
'**  government  or  real  fecurities,  to  be  approved  of  by 
**  the  mafter.'* 

5  53*  "^^  Court  of  Chancery  has  alfo  permitted 
the  timber  gr6wing  on  an  eftate,  whereof  a  perfon 
was  tenant  for  life,  to  be  cut  down  for  the  purpofe  of 
paying  of  legacies,  which  were  charged  upon  the 
Inheritance. 

« 

Claxton  ▼.  $  54.  A  perfon  devifed  his  eftate  to  his  widow  for 

3  Vero?i 52.    ^^^»  remainder  to  A.  B.  and  his  heirs,  upon  condition 

that  he  fhould  pay  feveral  legacies,  at  the  times  appointed 
ih  his  will  ;  and  if  he  did  not  pay  them  accordingly, 
'      remainder  over  to  another  perfon. 

*  A.  S.  filed  his  bill  in  the  Court  of  Chancery,  ftating 
^hat  there  was  a  great  quantity  of  timber  on  the  eftate 
which  belonged  to  him  ;  that  he  was  willing  it  fhould 
•be  fold,  and  the  legacies  paid ;  but  thSit  the  widow, 
who  had  barely  an  eftate  for  life,  and. could  make  no 
profit  thereof  herfelf,  in  combination  with  the  other 
♦.    ^  remainder 
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remainder  man,  defigning  to  make  the  plaintiff  forfeit 
his  eflate  by  non-payment  of  the  legacies,  had  refufed 
him  permiilioQ  to  fell  the  timber,  though  he  offere4 
fatisfa£Uon  for  any  damage  fhe  fhould  thereby  fiiftain : 
and  therefore  prayed  that  he  might  have  liberty  to  cut 
down  and  carry  off  the  timber,  and  fell  it  for  payment 
of  the  legacies.  The  court  thought  it  reafonable  that 
the  plaintiff  fhould  have  liberty  to  cut  down  and  take  off 
the  timber,  making  fatisia£tion  to  the  widow  for  break- 
ing the  ground,  fs^c.  i  and  referred  it  to  the  mafler  to 
fee  what  quantity  of  timber  was  neceffary  to  be  felled 
for  payment  of  the  legacies,  and  what  might  be  con- 
veniently fpared. 

S  55"  Where  the  tenant  for  life  has  alfo  within  him^ 
felf  the  next  exiftent  eflate  of  inheritance,  ftibjeft  to 
intermediate  contingent  /-emainders,  he  fhall  not  take 
advantage  of  bis  own  wrong,  by  cutting  down  timber ; 
but  the  Court  of  Chancery  will  preferve  it  for  the 
benefit  of  the  contingent  remainder  men. 

• 
§  56.  The  Duke  of  BoJton  was  tenant  for  life,  with  Williams  t. 
contingent  remainders  to  his  fiift  and  other  fons,  re-   g^i^^^       ^ 
TOainder  to  Mrs.  Orde  for  life,  remainder  to  her  firft   3  P-  ^'n*- 

J      •       r  .  1       f  .  .1  258.  note  I. 

^d  other  ions,  with  other  contmgent  remainders  over 
(with  eftates  to  truftees  to  preferve  all  the  contingent 
remainders),  remainder  to  the  Duke  in  fee.  Mrs.  Orde 
had  a  fon  bom,  who  died  in  a  few  days  after  liis  birt^# 
AH  the  contingent  remainders  being  yet  in  expeftancy, 
-the  Duke  cut  down  timber.  W^rs.  Orde  had  afterwards 
another  fon,  who  was  a  defendant  in  the  caufe.     On 

• 

.  the 
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the  queftion  to  whom  this  timber  ihould  belong,  tTle 
Lord  Chancellor  was  of  opinion,  that  as  \\  w^  not 
competent  for  the  Duke  to  cut  down  timbf  r^in  refpect 
of  his  life  eflate,  he.  (hould  not  take  advantage  of  his 
own  wrong.     That  dpie*  timber,  although  by  feverancc 
became  pcrfonalty,  was  yet  bound,  as  far  as  it  could 
be,  to  the  ufes  of  the  realty.     That  the  adminidrator 
of  Mrs.  Orders  firft  fon  was  certainly  not  entitled,  the 
child  being  dead  at  the  time  of  the  timber  cut ;  neither 
could  her  fecond  fon  claim  it,  for  although  he  had  a 
veiled  eftate  of  inheritance,  yet  fuch  eftate  was  liable 
to  be  devefted  by  the  Duke's  having  a  fon  ;  his  Lord- 
fhip  therefore  thought  nobody  entitled  at  prefent,  but 
direfted  the  Duke  to  pay  into  Court,  to  the  credit  of 
the  caufe,  the  money  for  which  the  timber  had  been 
fold,  and  the  intereft  thereof. 


Of  Waftc  by        S  57'  With  refpeft  to  wafte  by  corporations  folc. 
Sole.  fuch  as  a  bifliop,  parfon,  or  vicar ;  if  fuch  perfons  cut 

down  trees   upon  the   lands   of  the  church,    unlels 

it  be  for  reparations,  they  may  be  puniflied  for  the 

fame  in  the  ecclefiailical  court,  and  alfo  by  writ  of  pro- 

1 1  R<p.  49  a.  hibition.     Lord  Coke  has  cited  a  cafe  where,  upon 

complaint  to  the  king  in  parliament  that  the  bifliop  of 
Durham  had  committed  wafte,  by  deftroying  the  timber 
belonging  to  his  church,  a  proliibition  had  liTued 
againfl:  him.  And  in  another  cafe^  Lord  Coke  is  re* 
ported  to  have  faid,  that  if  a  bifhop  cut  down  and  fold 
trees,  and  did  not  employ  them  for  reparation,  and  any 
one  would  move  it,  he  would  grant  a  prohibition  out  of 
the  Court  of  King's  Bench. 

§  58,  The 


Stoqkman  y. 

Whither, 

Roa.Rep.86. 


, 
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•    §  58.  The  authority  of  this  dlBum  of  Lord  Coke  has   Jcffcrfon  v. 
been  doubted  m  •  a  modern  cafe,  in  which  it  was  de-    i  Bof.  and  p! 
termined  by  the  Court  of  Common  Pleas,  that  that    *^^' 
Court  had  no  power  to  iffue  an  original  writ  of  pro- 
hibition, to  reftrain  a  bifhop  from  committing  wafte 
in  the  poficffions  of  his  fee,  at  lead  at  the  fuit  of  an 
unintercfted  perfon  ;   and  the  Court  feemed  alfo  to 
doubt  whether  even  the  Court  of  King's  Bench  had 
fuch  a  power. 

It  appears,  however,  that  the  Court  of  Chancery  has    . 
this  kind  of  jurifdiftion ;   for   a  cafe  is  reported  in 
^  RoIPs  Ab.  8 1 3.  in  which  Lord  Keeper  Coventry  grant-   AcUand  r. 
cd  a  prohibition,  at  the  fuit  of  a  patron,  againft  a  pre- 
bendary, for  having  waRed  the  trees  of  his  prebendr 


< 

I 


§  59.  At  common  law,  tenants  for  life  were  not  -  of  Accident* 
anfwerable  for  damages  done  by  fire,  whether  it  arofe  ^  ^^^* 
from  accident  or  negligence.     But  when  the  ftatute  of  *  j^'  ^^** 
Gloucejier  rendered  tenants  for  life  anfwerable  for  wafte  A 
without  any  exception,  it  rendered  them  anfwerable  for 
damages  done  by  fire.    But  now*  by  the  ftatute  6  Ann* 
c*  31.  ail  perfons  are  exempted  from  actions  for  acci* 
dental. fire  in  any  houfe. 

§  60.  By  the  feventh  feftion  of  this  ftatute  it  is  pro-  • 
vided,  that  nothing  in  the'  ad  fhall  extend  to  defeat  or 
make  void  any  contract  or  agreement  made  between 
landlord  and  tenant. 

In  confequence  of  this  claufe  it  has  been  held,  that  Cheftcrficld 
where  a  tenant  for  life,  under  a  fettlement,  covenanted  2  Con>?  R, 

to  ^*^- 
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'  to  keqp  a  houfe  in  good  and  fuffident  repair,  and  the 
houfe  was  burned  down  by  accident,  he  was  bound  to 
rebuild  it. 

6VcrmKcp.  It  18  now  become  ufual,  where  it  is  intended  thstf 
^^''  the  tenant  (hall  not  be  liable  to  rebuild  in  cafe  of 

accidental  fire,  to  except  it  in  the  covenant  to  repair^ 

OftheClaure  §  61.  It  has  been  long  ufual,  where  eilates  for  life 
peachmentof  ^^  limited  by  exprefs  words,  to  infert  a  claufe  that 
Wafte.  the  tenant  for  life  fhall  have  the  lands  "  without  im- 

4  Rep.  62  h.    peachment  of  wafle.'*   This  claufe  is  of  great  antiquity, 

and  It  was  originally  held,  that  it  only  exempted  the 

tenant  for  life  from  the  penalties  of  the  ftatute  of 

Marlebridgey  but  did  not  give  the  property  of  the  thing 

2  Inft,  220  tf.  wafled.    It  was,  however,  afterwards  determined,  that 

1  Vcu '265.     thefe  words  gave  the  tenant  for  life  power  to  cut  down 

all  forts  of  timber  trees,  and  to  convert  them  to  hit 
Pyne  T.  Don,  own  ufe :  and  alfo,  that  where  timber,  parcel  of  a  build* 
$$.  "^gj  ^^  timber  trees  were  blown  down,  they  became  the 

property  of  the  tenant  for  life. 

Does  not  ex-  §  62.  This  claufe  does  not,  however,  enable  the 
C10U8  Waile.     tenant  for  life  to  commit  wafte  malicioufly,  by  pulling 

down  houfes,  or  cutting  down  timber,  which  ferves 

for  ornament  or  fhelter,  or  which  is  not  fit  to  be  felled  ; 

for,  in  that  cafe,  the  G>urt  of  Chancery  will  reflrain 

the  tenant  for  life  by  injun£tion« 

Vane  v.  Ld*         §  6^.  Lord  Bernard^  on  the  marriage  of  his  fon, 

2  Vern/738.    fettled  Raby  caftle  on  himfelf  for  life,  without  impeach- 

ment of  wafte,  remainder  to  his  fbn  for  life,  ^c. 

Lord 
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Lord  Bernard  having  taken  fome  diflike  to  his  fon, 

got  200  workman  together,  and  ftripped  the  caflle  of 

the  iron,  lead,  doors,  £sf^.  to  the  value  of  3000/.   The 

Court  of  Chancery  immediately  granted  an  injundion 

to  ftay  committing  of.  wafte,    in  pulling  down  the 

caflle;   and  upon  the  hearing  of  the  caufe,  decreed 

not  only  the  injundion  to  continue,  but  that  the  caftle  ^ 

ihould  be  repaired,  and  put  in  the  fame  condition  it 

was  formerly  in,  at  the  expence  of  Lord  Bernard. 

§  64.   A  bill  was  brought  by  a  remainder  man,  Pocklinprton 

to  reftrain  a  tenant  for  life,  without  impeachment  of  ton,°^5  B^'. 

wafte,  from  cutting  timber  in  Wejlwood  park,  improper  ^'  ^^*- 
to  be  felled. 

The  Lord  Chancellor  granted  to  injunftion  to  re- 
ftrain  the  defendant  from  cutting  timber  which  ferved 
for  ihelter  or  ornament ;  and  alfo  any  other  timber  in 
the  park,  which  was  not  of  proper  growth  to  be  felled* 
And  his  Lordfhip  declared,  that  courts  of  equity  had, 
in  this  refped,  eftablifhed  rules  much  more  reftridive 
than  thofe  of  the  common  law,  which  gave  tenant  for 
life,  without  impeachment  of  wafte,  as  large  a  power 
over  the  timber,  as  tenant  in  fee*fimple ;  that  timber 
might  be  had  for  the  public  ufe. 

§  65.  The  hufband  of  a  lady,  who  was  tehant  for   Rolt  ?.  Lord 
life,  without  impeachment  of  waftej  pulled  dow^  fever^l   Somcmlle, 
houfes  and  outbuildings,  and  fold  the  fame  ;  took  up  759. 
lead  pipes,  and  cut  down  feveral  groves  of  trees,  that  , 
were  planted   for  the  ihelter  and  ornament  of  the 
manfion-houfe* 

Vx^i..l,  G  A  bill 
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A  bill  was  brought  to  compel  the  tenant  for  life  to 
account  for  the  money  thus  raifed,  and  to  put  the 
eftate  in  the  fame  plight  and  condition  that  it  was 
before.  The  defendant  demurred^  infifting  that  this 
wafte  was  committed  by  a  tenant  for  life  without  im- 
peachment of  wafte,  and  therefore  he  was  not  liable 
to  be  called  to  an  account^  either  at  law  or  in  equity 
for  what  he  had  done. 

Lord  Hardwickcy-^^^  Though  an  aftion  of  wafte 
^^  will  not  lie  at  law  for  what  is  done  to  houfes  or 
^  plantations  for  ornament  or  convenience,  by  tenant 
«*  for  life  without  impeachment  of  wafte,  yet  this  Court 
^'  hath  fet  up  a  fuperior  equity»  and  will  reftrain  the 
^'  doing  fuch  things  on  the  eftate. 


A«u^  f.  63.         ^<  In  Lord  Bemard^%  cafe»  the  Court  reftramed 

^  from  going  on,  and  ordered  the  eftate  to  be  put  in 
^  the  fame  condition.  In  Sir  Blnndel  Charleton's  cafe, 
*<  the  Mafter  of  the  Rolls  decreed,  that  no  trees  fliould 
««  be  cut  down  that  were  for  the  ornament  of  the 
**  park ;  but  Lord  Chancellor  King  reverfed  that, 
**  and  extended  it  only  to  trees  that  were  planted  in 
**  rows.  My  only  doubt  is  as  to  the  trees  that  hare 
«*  been  cut  down,  for  if  this  bill  had  been  brought 
♦*  before  fuch  trees  had  been  cut  down,  as  were  for  the 
*}  ornament  or  fhelter  of  the  eftate,  this  Court  would 
*•  have  interpofed  j  but  here  the  mifchlef  is  done,  and 
*<  it  is  impoilible  to  reftore  it  to  the  fame  condition, 
*  <<  as  to  the  plantations;  and  therefore  it  can  Ce  in 
^  fatisfeftion  only ;  and  I  cannot  fay  the  plaintiff  is 
<<  entitled  to  a  fatisfaftion  for  the  timber,  which  is  a 

"  damage 
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•*  damage  to  the  inheritance :  yet  as  to  the  pulling 
**  down  the  houfes  and  buildings,  and  taking  up  the 
^*  lead  pipes,  they  may  be  reftored,  and  put  in  as  good 
**  condition  again." 


The  demurrer  was  allowed,  as  to  fatisfa£Hon  on  ac- 
count of  timber,  but  over-ruled  as  to  the  reft. 

§  66.  A  bill  was  brought  againft  a  lady,  who  was  Afton  t, 
tenant  for  life  without  impeachment  of  wafte,  to  en-  i  Vcf!  264. 
join  her  from  comnutting  further  fpoil  and  deftru^on, 
and  for  fatisfaftion  for  the  damage  flie  had  already 
done }  fuggefting  ihe  had  cut  down  fuch  timber,  as 
was  not  fit  even  for  repairs,  as  young  faplings,  ^c. 
not  leaving  a  twig  on  the  cftate. 

Lord  Hardwicke^  after  ftadng  the  general  dodrine, 
fays,  ^*  It  is  therefore  inferred,  that  the  Courts  ought 
^^  in  general  to  grant  an  injundion  againfl  tenant  iot 
^<  life  without  impeachment  of  wafte,  for  cutting 
*^  down  any  timber  not  full  grown,  or  proper  for 
building ;  or  any,  the  doing  of  which  might  be  a 
^oil  to  the  eftate  in  future.  Something  of  that 
kind  might  be  wiihed  for,  but  it  is>  in  general,  dif* 
^  fkuk  to-  attain,  aoid  inconvenient  to  do  it ;  nor  does 
^  it  fall  ¥4thin  the  reafoning  of  the  cafes  cited.  Was 
"  the  court  to  take  fuch  large  ftrides,  refort  muft 
^  always  be  had  to  a  court  of  equity  ;  for  no  certain 
*^  rule  can  be  laid  down,  as  it  cannot  be  taken 
^^  from  the  value  of  the  trees,  which  will  differ  ac- 
^  conyng  to  the  fore  and  drcumftances :  nor  from 
^  (he  purdaie  of  eftates ;  and  fome  timber  may  be 
1^  fit  for  one  kind  pf  building,  QQt  for  others.    But 

Q%  "the 
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•*  the  reafoning  of  the  cafes  of  pulling  down  farnf  or 
**  manfion-houfes,  or  trees  for  ornament  or  fheher, 
*'  does  not  come  up  to  this ;  for  the  confequence  of 
**  cutting  down  timber,  perhaps  too  young,  doea  not 
**  tend  to  the  deftruclion  of  the  thing  fettled,  although 
*'  it  tends  to  its  prejudice  for  a  time  j  for  timber  will 
*•  grow  again  in  a  few  years  :  not  fo  of  houfes.  Nor 
*'  will  young  trees  planted  in  avenues  pulled  down, 
*•  ferve  for  the  purpofiis  as  before ;  for,  having  been 
**  put  there  for  the  convenient  enjoyment  of  the  houfe, 
*•  they  arc  confidtred  as  appurtenant  thereto,  and  caa 
"  no  more  be  deftroyed  by  fuch  tenant  for  life,  than 
"  the  houfe  itfelf.  But  it  would  be  very  dangerous 
"  for  the  court  to  ufe  fuch  a  latitude  as  to  extend  this 
"  to  the  taking  away  tlie  profils  of  the  eftate  by  tc- 
"  nant  for  life,  to  the  prejudice  of  the  remainder 
*•  man ;  which  his  eftate  for  life,  without  impeach- 
*'  ment  of  wafte,  gives  him  liberty  to  do.*'  An  in- 
jun£Uon  was  notwithAanding  granted. 

§  67.  An  injunSion  was  moved  to  reftrain  Mr. 
Bewest  the  huiband  of  Lady  Strathmore,  who  was  te- 
nant for  life  without  impeachment  of  wafte,  from  cut- 
ing  timber,  or  doing  any  wafte  in  the  lides  or  avenues 
to  the  houfe,  or  cutting  timber  that  wag  for  fliade  or 
ornament  to  the  houfe,  and  trees  unfit  to  cut  as  timber. 
Sir  Lhyd  Kenycti^  M.  R.  granted  the  injun^on,  faying, 
it  ought  to  include  every  thing  ufeful  or  ornamental  to 
the  houfe.  A  ride  through  a  wood  is  more  conftitu- 
tive  to  the  beauty  of  the  place;  and  he  thought  him- 
felf  bound  to  grant  an  injunftion  as  to  the  ornamental 
tr^es,  though  they  fliould  not  be  planted  tree*,  but 


r 
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trees  growing  naturally,  and  to  extend  it  to  cutting   Vide  Piers 
young  faplings,  and  trees  not  fit  to  cut  as  timber.  i  Vet'^cji. 

■§  68.  A  tenant  for  life  without  impeachment  of  2  Atk.  383. 
wade,  is,   notwithflanding,   obliged  to  keep  tenants 
houfes  in  repair,  and  (hall  not  fuffer  them  to  run  te 
ruin. 

.    §  69.  The  privilege  given  by  the  words,  without    U  annexed  to 
impeachment  of  wafte,  is  annexed  to  the  privity  of  EftatT^'^^  ^ 
eftate,  and  determines  with  it.     Thus,  Lord  Coke  fays,    1 1  Rep.  83  *- 
if  a  leafe  is  made  to  one  for  the  term ;  of  another's  life; 
without  impeachment  of  wafte,  the  remainder  to  him 
for  his  own  life,  now  he  is  punifliable  for  wafte,  for  the 
firft  eftate  is  gone  and  drowned. 


\  • 


/ 


§  70.  It  is  laid  down  by  the  Court  of  Common  W.Joncf,5i. 
\  ^-JLjPlcas,  in  22  Jac.y  that  if  a  tenant  for  life  without 
impeachment  of  wafte,  makes  a  leafe  for  years,  and  the  • 
leflee  for  years  commits  wafte,  the  perfon  in  remainder 
fhall  not  have  an  adion  for  wafte ;  for  this  leafe  was 
derived  out  of  the  eftate  for  life  privileged,  and  if  wafte 
lies,  it  ihall  be  brought  againft  the  tenant  for  life  who 
m^de  the  leafe ;  and  be  was  difpunifhable. 

S  71.  Where  the  claufe  without  impeachment  of  Dickens  R. 


188 
wafte  is  reftrained  by  the  words,  **  except  voluntary 

wafte,''  the  tenant  is  puniihable  for  wilful  wafte ;  and 

](^as  no  intereft  in  the  timber,  otherwife  than  the  maft 

ax^  ihade,  and  n^eflary  botes.    Per  Lord  Hardwicke. 
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S  7  ft-  Some  cafes  have  arifen  where  eftatcs  for  lift 
have  been  devifed,  with  partial  powers  of  committing 
walle }   and  the  Court  of  Chancery  has  interpofed  to 
reftrain  the  devifees  from  abuftng  fuch  powers. 

S  73.  Lands  were  derifed  to  a  perfon  for  life,  with 
power  tb  cut  down  fuch  trees  as  four  perfem,  named 
in  the  will,  ihould  allow  of,  or  direft  by  writing.  AH 
the  truftees  being  dead.  Lord  Nortbinpon  decreed, 
that  the  power  of  cutting  timber  remained,  but  th6 
Court  would  preferve  the  check ;  and  therefore  it  was 
referred  to  the  mailer  to  fee  what  trees  were  fit  to  be 
cut  down. 

§  74.  Mr.  Dummer  devifed  his  eftate  at  Cranburj  to 
his  wife  for  life,  and  in  a  codicil  fays,  "  Whereas,  by 
*<  my  will,  my  wife  cannot  cut  any  timber,  now  my 
<'  will  and  mind  is,  that  Ihe  may,  during  fo  long  time 
**  as  Ate  may  continue  my  widow,  cut  timber  for  her 
**  own  ufe  and  benefit,  at  feafonable  times  in  the 
**  year," 

Mrs.  Dummer,  under  this  power,  made  contrafts  for, 
and  began  to  fell  timber.  The  perfon  in  reverfioQ 
applied  for  an  injundion  to  ftay  the  cutting  of  orna. 
mental  timber,  or  fuch  as  ferved  for  (helter  to  any  of 
the  manfion-houfes,  and  alfo  of  young  trees  not  comt 
to  maturity.  The  Matter  of  the  Rolls  ex  parte,  mad« 
an  order  to  ftay  the  cutting  of  any  timber  whaterer, 
until  anfwer* 
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On  a  motion  to  difcharge  this  brder^  Lord  T&urJow 
utterly  rejeded  the  idea  that  flie  was  to  cut  for  her 
own  ufe  on  the  eftate,  or  for  eftovers  only ;  and  thought 
that  ftie  was  entitled,  not  merely  to  cut  timber  which 
would  fuflfer  by  ftanding,  but  every  thing  which  could 
fairly  be  called  timber ;  although  fhe  could  not  cut  fuch 
flicks  as  would  only  make  paling  or  iaplins,  not  proper 
to  be  cut  as  timber, 

§  75,  Lord  Hardwich  has  faid,  that  where  there  i$  3  Atk,  210^ 
tenant  for  life,  without  power  of  committing  wafle,  re- 
mainder to  another  for  life,  without  impeachment  of 
wafte,  remainder  in  fee ;  the  Court  will  not  fuffer  an 
agreement  between  the  two  tenants  for  life  to  commit 
wafte,  to  take  place,  againfl:  the  remainder  man; 
before  the  time  comes  when  the  fecond  tenant  for 
life's  power  commences. 

§  76.  Another  incident  to  an  eftate  for  life  is,  that  Tenants  for 

in  cafe  the  tenant  dies  before  harveft  time,  his  executors  ^  jticd  tox "' 

will  be  entitled  to  the  crop  then  growing  on  the  lands,  EniWemcnts, 
as  a  return  for  the  labour  and  expence  of  tilling  the 
ground  ;  which  the  law  calls  emblements. 

§  77.  Thjs  rule  extends  to  every  cafe  where  the   id. 
eftate  for  life  determines  by  the  ad  of  God,  or  by  the 
aft  of  the  law  j  but  not  to  thofe  cafes  where  the  eftate 
is  determined  by  the  aft  of  the  tenant.     Thus,  if  a  oiand'sCafc, 
woman  holds  lands  durante  viduitate^  (which  is  an  5^<^P'*^6«. 
eftate  for  life),  and  fows  them,  and  afterwards  marries; 
/he  will  not  be  entitled  to  emblements,  becaufe  h^r  . 
dilate  detennined  by  her  own  aft« 

G  4  S  78-  If 
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§  78.  If  a  leafe  be  made  to  a  hufl}and  and  wife 
during  the  coverture,  and  the  hi'fband  fows  the  lands, 
and  afterwards  they  are  divorced  caufa  fracontraStus^ 
the  bufband  will  be  entitled  to  emblements ;  for  al- 
though the  fuit  is  the  aft  of  the-party,  yet  the  fentence 
which  diflblves  the  marriage,  is  the  judgement  of  the 
!aw,  et  judicium  reddiiur  in  invitum, 

§  79.  The  under-tenants  of  perrons  fcifed  for  life 
have  ftill  greater  advantages,  refpefting  emblemeijits, 
than  even  their  leflbrs ;  for  in  cafes  where  an  eftate 
for  life  determines  by  the  aft  of  the  tenant,  the  under- 
tenant  fliatl  notwithflanding  have  the  crops  which  he 
Iias.fown. 

§  80.  The  word  emblements  only  extends  to  fuch 
vegetables  as  yield  an  annual  profit ;  fo  that  if  a  perfon, 
who  is  tenant  for  life,  plants  young  fi'uit  trees,  or 
young  oaks,  afhes,  elms,  tffc.y  or  fows  the  ground 
with  acorns ;  his  executors  will  not  be  entitled  to 
them.  But  it  has  been  determined,  that  if  a  tenant 
for  life  dies  in  Attpijl,  before  feverance  of  the  hops, 
his  executors  fhall  have  them,  though  growing  op 
ancient  root^. 

§  81.  The  advantage  of  embtemsnts  is  extended  to 
the  parochial  clergy  (who  are  aill  tenants  for  life)  by 
the  ftatute  28  H^n.  8.  c.  11.  f.  6.  which  enafts,  that 
in  cafe  any  incumbent  happens  to  die,  and  before  his 
.death  hath  caufed  any  of  his  glebe  lands  to  be  manured, 
snd  fown  at  his  proper  cofls  and  charges,  with  an^f 
corn  or  grain ;  that  then  all  and  every  the  fame  in- 
cumbents 


Title  m.  EJlafe  far  Life.  §81—85. 

cumbents  may  make  and  declare  their  teftaments  of  all 
the  profits  of  the  corn  growing  upon  the  fame  glebe 
lands,  fo  manured  and  fown.  ^.  If  the  incumbent 
dies  inteftate,  whether  his  adminiftrator  will  be  entitled 
to  the  emblements  ? 


89 


§  82.  In  all  real  adions,  a  tenant  for  life  may  pray  Tenante  for 
in  aid,  or  call  for  the  affiftance  of  the  perfon  entitled      *  y  S'lid. 

to  the  inheritance,  to  defend  Ws  title ;    becaufe  the  Booth  Red 

tenant  for  life  is  not  fqppofed  to  have  in  his  cuftody  ^^  ^- 
the  evidences  neceffary  to  eflablifh  the  right  of  the 
inheritance. 

* 

§  83,  It  is  laid  down  in  a  modern  cafe,  that  when  Hicks  t. 

deeds  are  in  the  hands  of  a  tenant  for  life,  the  Court  5?^,*^*  « 

'  Dickens  R. 

pf  Chancery  will  not  take  them  out  of  his  hands }  650. 

but  when  they  are  not  in  his  hands,  the  court  will  not  - 
order  them  to  be  delivered  to  him. 


§  84.  Another  incident  to  an  eftate  for  life  is, 
that  it  is  fubjed:  to  merge  in  the  inheritance;  and, 
therefore,  whenever  the  tenant  for  life  acquires  the 
abfolute  property  or  inheritance  of  the  land,  the 
'eftate  for  life  becomes  merged,  and  loft  in  the  fee- 
fimple. 


Eftates  for 
Life  are 
fubjedk  to 
merger. 

I  Tnft.  3385. 
Vide  15  Via. 
Ab.  365. 


§  85.  An  eftate  four  auter  vie^  will  alfo  merge  In 
an  eftate  for  a  man's  life,  the  latter  being  the  moft 
valuable.  Thus,  if  an  eftate  be  limited  to  a  perfon  for 
the  life  of  another,  remainder  to  him  for  his  own  life, 
the  firft  eftate  is  mer^ed^ 


Dyer,  10  h. 
II  Rep.  85^, 


§  86.  An 


^U  m.  E/lattfor  Life.  %  86—89. 
%  86.  An  eftate  for  life  is  not  capable  of  bdng  iiv 
tailed ;  for  all  efhita  tail  mufl  be  edates  of  inheritance : 
and*  therefore,  where  an  eltate  for  life  or  lives  is  Umited 
to  a  perfon,  and  the  heirs  of  his  body,  the  latter  word* 
only  operate  as  a  defcription  of  the  perJbns  who  fliall 
take,  as  fpecial  occupants,  during  the  life  or  lives  for 
which  the  eflate  is  held ;  and  the  grantee  takes  the  ab^ 
folute  property  of  the  eflate.  and  may  difpofe  of  it  by 
deed,  and  aUb  (I  con^eire)  by  his  wilL 

§  87.  Teoant  for  life  is  only  obliged  to  keep  down 
the  intereft  of  the  incumbrances  affefUng  the  inherit- 
ance. And  it  has  been  lately  determined,  that  the 
rents  and  profits  of  an  eflate  for  life,  mufl  be  applied, 
not  only  in  the  payment  of  all  interefl  due  during  the 
poflefTion  of  the  tenant  for  life,  but  alfo  of  all  interefl 
due  before  the  commeilcement  of  that  eflate. 

§  88.  A  tenant  for  life  is  not,  however,  fubjed  to 
the  payment  of  any  part  of  the  principal  money 
charged  upon  the  inheritance :  and,  therefore,  where 
a  tenant  for  life  pays  off  an  incumbrance,  charged  os 
the  inheritance,  he  becomes  a  creditor  on  the  eflate 
^r  the  fum  paid ;  for,  otherwife,  he  mufl  be  fuppofed 
to  have  paid  it  for  the  benefit  of  the  perfons  entitled  to 
the  inheritance.  But  if  a  tenant  for  life  does  any  ad 
which  (bews  an  intention  of  paying  off  the  charge,  for 
the  benefit  of  the  inheritance,  he  will  not,  in  that  (Afe, 
be  deemed  a  creditor, 

§  89.  By  the  common  law,  where  a  perfon  wm 
tenant  fmr  auter  vie,  QX  had  a^  ^tc  limited  to  hint* 

m 
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^elf  only>  without  mentioning  his  heirs,  for  the  life  of 
another,  and  died  during  the  life  of  ce/iui  que  vie ; 
the  perfon  who  firil  entered  on  the  land  after  his 
death,  might  lawfully  retain  the  poflefljon  thereof, 
~as  long  as  the  ce/iui  que  vie  lived,  by  right  of  oc- 
cupancy. 

§  90.  The  reafon  that  occupancy  took  place  in  t)iis  .  2Comm.259. 
inftance,  was,  becaufe  the  land  belonged  to  nobody. 
It  did  not  revert  to  the  grantor,  for  he  had  parted  with 
all  his  intereft,  as  long  as  the  ce^ui  que  vie  Eved.  It 
did  not  efcheat  to  the  lord,  for  all  efcheats  muft  be  of 
the  abfolute  and  entire  fee.  It  did  not  belong  to  the 
grantee,  for  he  was  dead.  It  did  not  defcend  to  his 
heirs,  for  there  were  no  words  of  inheritance  in  the 
grant;  nor  could  it  veil  in  his  executors,  for  diey 
cannot  fucceed  to  a  freehold.  The  land,  therefore, 
having  no  legal  owner,  the  law  of  nature  took  place, 
and  gave  it  to  the  firft  perfon  who  could  enter  upon  it, 
as  occupant* 

§  91.  If,  however,  an  eftate,  pour  auter  vie^  was  iRolLAb* 
granted  to  a  man  and  his  heirs,  or  the  heirs  ^  of  his  VaMh  aoi. 
body,  during  the  life  of  another  perfon,  no  general 
right  of  occupancy  could  arife ;  and  the  heir  of  fuch 
grantee  might,  and  ftill  may,  enter  qn  the  death  of  his 
anceftor,  and  hold  the  pofleffion ;  and  is  ftill  called,  in 
law,  a  fpecial  occupant,  as  having  a  fpedal  exclufive 
right,  by  the  terms  of  the  original  grant,  to  alter  upon 
and  occupy  the  lands,  during  the  refidup  of  the  eftate 
grantedt 

S  9».  If 
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infon  V.         §  93.  If  an  cfUtc  be  granted  to  a  perfon,  his  faetn, 

cim  R.      executors,  adminiflraton,  and  aHigns,  during  the  life 

of  another,  and  he  dies  intellate,  during  the  life  of  the 

ceftui  que  vie^  his  heirs  fhall  take  as  fpecial  occupants, 

in  preference  to  his  executors  or  adminiflrators. 

oil.  Ab.         §  9^.  If  a  leafe  be  made  of  land  to  y.  5.,  his  exc- 
'  '    cutors,  adminiftrators,  and  af&gns,  during  the  life  of 

JS.,  the  executors  of  y.  5.  fhall  be  the  fpecial  occu- 
pants, if  he  dies  in  the  life  of  B.  For,  although  it  is 
a  freehold,  which,  in  courfe  of  law,  would  not  go  to 
executors,  yet  they  may  be  defigned,  by  the  particular 
words  in  the  grant,  to  take  as  occupants :  and  fuch 
defignation  will  exclude  the  occupation  of  any  other 
perfon  ;  becaufe  the  parties  themfelves,  who  originally 
had  the  poflelGon,  have  filled  it  up,  by  this  appoint- 
ment. 

he  st>-  •  %  94.  The  right  of  general  occupancy  is  now  taken 
^^  *  away  by  the  ftaiute  ag  Car.  a.  c.  3.,  which  enafls, 
ko.  II.  that  where  there  is  no  fpecial  occupant,  in  whom  the 
eftate  may  veil,  the  tenant  pour  auter  vie  may  devile  it 
by  will,  or  it  fliall  go  to  his  heir,  as  fpecial  occupant, 
and  be  aflets  ;  and  if  no  fpecial  occupant,  it  Oiall  go  to 
his  executors  or  adminiOrators,  and  be  a0ets  in  their 
hands  for  payment  of  debts.  And,  by  the  llatute 
14  Geo.  2.  c.  ao.,  which  enafts,  that  an  eflate  of  this 
kind  (hall  veft,  not  only  in  the  executors,  but  alfo  in 
the  adminiflrators  of  the  tenant  pour  outer  vie ;  and 
fhall  go  in  a  courfe  of  diftribution  like  a  chattd 
inter^ft. 

S95'E«7 
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S  QC.  Every  tenant  for  life  has  a  right  ta  the  full   ^^^^J^^.T?' 

•^  ^•'  -^  °  nant  for  Life 

life  and  enjoyment  of  the  land,  and  of  all  his  annual   over  hit 
profits,  during  the  continuance  of  the  eftate.     He  has   *'***'^" 
alfo  a  power  of  granting  his  whole  eftate  and  intereft, 
or  any  eftate  or  intereft  lefs  than  his  own.     But  if  he 
conveys  a^jray  a  greater  eftate  or  intereft,  it  muft  ne- 
ceflarily  be  void,  upon  the  principle,  that  nemo  dat 
quod  non  babet ;  and  fuch  conveyance  will  operate,  in 
many  cafes,  as  a  forfeiture  of  his  eftate,  as  will  be    ' 
fliewn  in  a  fubfequent  part  of  this  title. 

§  96.  But,  where  the  perfon  who  is  entitled  to  the 
inheritance  is  a  party  to  the  conveyance,  there  the 
tenant  for  Ijfe  may^  convey  a  greater  eftate  than  his 

own. 

S  97.  Eftates  for  life  are  ftill  confidered,  in  fome   What  Aa» 

,  .       f.    f.  ,  f,  ^   amount  to  a 

refpeds,  as  ftri£t  feuds,  being  forfeitable  for  many  of  Forfeiture. 

the  reafons  for  which  feuds  were  formerly  forfeited. 

Thus,  where  a  tenant  for  life  takes  upon  him  to  con-   Wright's 

^  Ten.  203. 

vey  a  greater  eftate  or  intereft  than  that  which  he  has,  Gilb.  Ten. 
whereby  the  reverfion  or  remainder  is  divefted,  fuch  ^ 
conveyance  will  operate  as  a  forfeiture  of  his  eftate  for 
life.  Becaufe  it  is  a  renunciation  of  the  feudal  con- 
nection between  him  and  his  lord ;  and  the  perfon 
in  remainder  or  reverfion  may  enter  for  the  forfeit- 
ure. 

§  98.  Alienations  of  this  kind  may  be  either  by 
deed,  or  by  matter  of  record.    By  deed,  as  if  a  tenant   g  Inft.  25  x «. 
for  life  makes  a  feoffment  in  fee  to  a  ftranger ;  it  is 
a  forfeiture.    So,  if  there  be  tenant  for  life,  remainder 

for 
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for  life,  and  both  the  tenants  for  life  make  a  feoffment 
in  fee  to  a  ftraager,  it  ii  a  forfeiture  of  both  thdr 
eftates.  There  are,  however,  fereral  modem  modes  of 
conveTance,  which  do  not  diveft  the  eftates  in  remain- 
der or  rereriion,  and  therefore  hare  not  the  effcQ  of 
creating  a  forfeiture  of  an  eftate  for  life. 

By  matter  of  record :  as,  where  a  tenant  for  fife 
levies  a  fine,  or  fuffers  a  recovery,  fuch  alTurances  will, 
m  general,  operate  as  forfeitures  of  the  eftate  for  life, 
unlels  the  perfon  in  remainder  or  reverfion  is  a  party 
to  thofe  aflurances. 

".  66.  S  99'  Tenant  for  fife  may  alfo  forfdt  his  eflate, 
by  difclaiming  to  hold  of  bis  lord,  or  by  aiErming, 
or  impliedly  admitting  the  reverfion  to  be  in  » 
ftranger. 

'  lliis  do£lrine  is  grounded  on  a  rule  of  the  feudal 
law,  tiiat,  if  a  vaflal  denied  the  tenure,  he  forfeited 
b.  8.  lus  foud<  Now,  tlus  denial  may  be  when  the  vafial 
clauns  the  reverfion  himfelf,  or  accepts  a  gift  of  ic 
from  a  ftranger,  or  acknowledges  the  reverfion  to  be  in 
a  ffaanger ;  for,  in  ^1  thefe  cafes,  he  denies  that  he 
holds  the  feud  from  the  lord.  But  as,  by  the  feudal 
htw,  the  va&l  was  to  be  convided  of  this  denial,  fo, 
in  our  law,  thefe  z&x  which  plainly  amount  to  a  de- 
nial, mufl:  be  done  in  a  court  of  record,  to  make  them 
a  forfeiture :  for  fuch  a£t  of  denial  appearing  on  re- 

.  cord,  is  equivalent,  and  equally  condufive,  as  a  coa- 

Tidioh  upon  folemn  trial ;  wd  all  other  denials  thaC 

might  be  ufed  by  great  lords  for  trepanning  tibcir 

8  tenants. 


I* 

I 

I 
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tenants,  and  for  a  pretence  to  feize  their  eftates,  were 
by  our  law  rqeSed :  for  fuch  coqvidions  might  be 
made  by  great  lords,  where  there  was  no  juft  caufe  ; 
but  the  denial  of  the  tenure  upon  record,  could  never 
be  counterfeited  or  abufed  to  any  injuftice. 

§  100.  If,  therefore,  tenant  for  life  be  iKffeifed,  and  Idem, 
bring  a  writ  of  right,  this  is  a  forfeiture  of  his  eftate  :  *  °  *  *^ 
becaufe,  by  fuing  a,  writ  of  right,  he  admits  the  rever- 
fion  in  fee  to  be  in  himfelf,  and,  by  confequence,  de- 
nies that  he  holds  over.  So  it  is,  if,  in  a  writ  of  right 
brought  againft  him,  he  fhould  join  the  mife  on  the 
mere  rights  for,  by  taking  upon  himfelf  the  privileges 
of  tenant  in  fee,  he  admits  the  inheritance  to  be  in 
himfelf,  which  is  a  denial  of  the  tenure. 

§  1 01  •  If  a  ftranger  brings  an  aflion  of  wafle  againft    i  In*-  252  ^• 
tenant  for  life,  and  he  pleads  nul  wajie  fait  in  bar  to    Lj. 
the  a£tion,  this  is  a  forfeiture ;  becaufe,  by  this  plea, . 
he  admits  the  ftranger  to  be  the-  proper  perfon  to  pu- 
nilh  the  wafte,  if  there  had  been  any  committed. 

§  102.  If  the  demandant  in  a  real  adion  recovers  idem* 
againft  the  tenant  for  life,  by  default,  or  nient  dedire^ 
or  by  pleading  covenoufly  to  the  difherifon  of  the  per- 
fon in  reverfion,  thefe  are  forfeitures  of  his  eftate ; 
for  tenant  for  life  is  entmfted  with  the  freehold,  and  is 
to  anfwer  to  ftrangers  pracipes^  and  defend  his  own, 
as  well  as  the  reverfioner's  intereft.  But  when  he  gives 
way  to  the  demandant's  adion,  he  admits  the  right  of 
the  reverfion  to  be  in  him,  and  by  confequence  denies 
any  tenure  of  his  reverfioner ;  which  is  a  forfeiture. 

§  103.  If 


TtleVL  BftttttfirUfe.  %  i 
§  103.  If  tenant  for  life  pnrfs  in  aid 
Tcrfion,  and  has  it  granted  to  him,  and  ^ 
court  without  procelt,  and  fays  he  it  the  { 
aid  is  prayed,  and  that  he  is  ready  to  jc 
the  tenant  for  life  denies  him  to  be  the 
adjudged  to  anfwer  fole ;  if  this  be  the  j 
die  reveriion,  the  tenant  for  life  has  fori 
by  his  denial  of  him.  So  it  is,  if  the 
had  at  firft  prayed  in  aid  of  a  ftnnger. 


(    97    ) 


TITLE  IV* 

ESTATE  TAIL  AFTER  POSSIBILITY  OF  ISSUE 

EXTINCT. 


§   I .  How  this  Eftate  dr\fesi 

8.  //  heu  fome  ^uoTttiei  of  an 

Eftate  Taih 

9.  And  ifthers  9f  a  bare  EflaSe 

for  Life, 


§   10.  This  Tenant  is  reftrained 
from  maiiciour  IVafle, 
13.  His  Privileges  cannot  he 
granted  over. 


Seftion  i. 


VI7E  now  come  to  treat  of  thofe  eftates  for  life.   How  thit 

which  are  derived  from  the  operation  of  foine  ^^^^  an^*- 
principle  of  law.'    Of  thefe  the  firft  is  called  an  ejiate 
tail  after  poffibilify  of  tjftie  extind ;   and  is  thus  de- 
fcribed  by  Littleton : — "  Where  tenements  are  given   Lit,  f.  32. 
"  to  a  man  and  to  his  wife,  in  efpecial  taU,  if  one  of  ^ 
**  them  die  without  iffue,  the  furvivor  is  tenant  in  tail 
*'  after  poflibility  of  iffue  extinft.** 

S  2.  **  So  if  they  have  iffue,  and  the  one  die,  id. 
**  albeit  that  during  the  life  of  the  iffue,  the  furvivor 
^'  fhall  not  be  faid  tenant  in  tail  after  poffibility  of 
*^  iffue  extinft,  yet  if  the  iffue  die  without  iffue,  fo  as 
**  there  be  not  any  iffue  alive,  which  may  inherit  by 
**  force  of  the  tail,  then  the  furviving  party  of  the 
**  donees  is  tenant  in  tail  after  poffibility  of  iffue 
««  extinft.'* 

Vol  i  H  S  3-  "  Alfo, 
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^  3.  **  Air»,  if  tenements  be  given  to  a  nun  anc 
**  to  his  heirs,  which  he  fliall  beget  on  the  body  o 
*«  his  wife ;  in  this  cafe  the  wife  hath  nothing  in  thi 
**  tenements,  and  the  hufband  is  feifed  as  donee  ii 
**  fpecial  tail.  And,  in  tliis  cafe,  if  the  wife  die  with 
*'  out  ifliie,  of  her  body  begotten,  by  her  hufl>and,  tha 
**  the  htifband  is  tenant  in  tail  after  polCbility  of  iflui 
**  extinft." 

$  4.  *'  And  note,  that  none  can  be  tenant  in  tai 
*'  after  polBbility  of  iifue  extind,  but  one  of  the  donee 
**  or  the  donee  in  efpecial  tail.  For  the  donee  ii 
"  general  tail  cannot  be  laid  to  be  tenant  in  tail  afte 
**  poffibility  of  iffuc  extinft,  becaufe  always,  durin] 
"  his  life,  he  may,  by  poffibility,  have  iffue,  whicl 
**  may  inherit  by  force  of  the  fame  intail.  And  fo,  u 
**  the  fame  manner,  the  ifliie  which  is  heir  to  thi 
"  donees  in  efpedal  tail,  cannot  be  tenant  in  tai 
**  after  poffibility  of  iffiie  octinft,  for  the  reafoi 
**  above  faid.'* 

S  5.  Nothing  but  a  moral  impoffibiUty  of  havioj 
iffiie  can  give  rife  to  this  eltate  :  Thus  Lord  Coke  fays 
••  If  a  man  giveth  land  to  a  man  and  his  wife,  and  t' 
*•  the  heirs  of  their  two  bodies,  and  they  live  till  eaci 
**  of  them  be  an  hundred  years  old,  and  have  no  iffue 
,  "  yet  do  they  continue  tenants  in  tail,  for  that  the  lai 
*'  fccth  no  impoffibility  of  having  children." 

S  6.  Tlie  impoffibility  of  having  iffiie  muft  procee 
from  the  ad  of  God,  and  not  from  the  aft  of  ih 
parties ;  for  if  lands  be  given  to  a  man  and  his  wifi 
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and  to  the  heirs  of  their  two  bodies,  and  after  they  are 
divorced,  caufa  pracontradus^  or  con/anguinitatisy  or 
affinitatis^  their  eftate  of  inheritance  is  turned  to  a 
joint  eftate  for  life ;  and  although  they  had  once  an 
inheritance  in  them,  yet  for  that  the  eftate  is  altered, 
by  their  own  act;  and  not  by  the  act  of  God,  'viz.  by 
the  death  of  either  party  without  iffuc,  they  are  not 
tenants  in  tail  after  pofHbility  of  iifue  extinfl:. 

§  7.  A  perfon  may  be  tenant  in  tail  after  poiEbility  ,x  Rq).8i  a. 
of  iflue  eztinft  of  an  eftate  in  remainder,  as  well  as  of 
an  eftate  in  pofleifion.  And,  therefore^  if  a  leafe  for 
life  be  made  to  A. ,  remainder  to  B.  and  his  wife,  in 
fpecial  tail,  and  B.  dies  without  iflue,  his  wife  will 
immediately  become  tenant  in  tail  after  poiEbility  of 
iflue  exBnd  of  this  remainder. 

S  8.  Tins  eftate,  though  ftri£tly  not  more  than  an   it  hzs  fomc 
eftate  for  Ufe,  yet  partakes,  in  fome  drcumftances,  of  ^"e^^  ^ 
the  nature  of  ?m  eftate  tail ;  for  a*  tenant  in  tail  after   ^^ 
poflibility  of  iflue  extind  has  eight  qualities  or  privi- 
leges in  common  with  a  tenant  in  tail. 

I.  He  is  difpunifhable  for  wafte,  becaufe  he  con-   i  loft.  27^. 
tinues  in  by  virtue  of  the  livery  upon  the  eftate  tail ;   ^ 
and  having  once  had  the  power  of  committing  wafte, 
he  fliall  not  be  deprived  of  it  by  the  aft  of  God* 

It  is  laid  by  Wray^  Ch.  Juft.  that  if  tenant  in  tail  4  Rep.  6511. 
after  poiEbility  of  iflue  extmQ:  fells  the  trees,   the 
perfon  entitled  to  the^  inheritaxice  11^  have  them. 

H  2  For^ 
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ch  as  he  has  but  a  particular  eftate  for  life 
be  cannot  have  an  abfolute  intereil  in  the 

ie  fliall  not  be  piinithed  in  wafte,  becaufe 

iftate  is  not  within  the  ftatute  of' Glotuejter. 

denied  by  Lord  Coke^  who  is  reported  by 
faid,  that  at  common  law,  this  tenant  had 
confequently,  full  power  to  fell  and  dif- 
trees :  and  notwithAanding  the  ftatute 
hat  made  the  eftate  to  be  only  for  life, 

ilege  and  hljerty  is  not  taken  away. 

ill  not  be  compellable  to  attoiii. 

J]  have  not  aid  of  the  perfon  in  reverfion ; 
laving  originally  the  inheritance  by  the  firft 
nvife  the  cuftody  of  the  writings  which  are 
defend  it. 

his  aliautbn,  no  writ  of  entry  in  amfimili 


hit  death,  no  writ  of  intrufion  lies. 

ay  join  the  mife  in  a  writ  of  right,  ia  a 


tracipe  brought  by  him,  he  fliall  not  name 
nt  for  life. 

Tacipe  brought  againit  him,  he  fliall  not 
irely  tenant  for  life, 

S  9.  There 
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§  9.  There  are,  however,  four  qualities  annexed  to  And  others 

an  cftate  tail  after  pofEbility  of  iffue  extinft,  -which  £ft*  t/J-Q^  i 

prove  this  eftate  to  be,  in  fome  refpedts,  no  more  than  Life. 
an  eflate  for  life. 

1.  If  the  tenant  makes  a  feoffment  in  fee,  this  is  a 
forfeiture  ;  becaufe  having  no  longer  a  defcendible 
eltate  in  him,  he  cannot  transfer  it  to  another,  xvith** 
out  the  prejudice  and  difherifon  of  the  perfon  in  rc« 
mainden 

2.  If  an  eftate  in  fee  or  in  tail  defcends  upon  him, 
the  eflate  tail  after  poflibility  of  ilTue  extind;  is  merged* 

3.  If  he  is  impleaded  and  makes  default,  the  perfon 
in  reverfton  fhall  be  ]::eceived,  as  upon  the  default  of 
any  other  tenant  for  life. 

.  4.  An  exchange  between  tenant  in  tail  after  pofli- 
bility of  iiTue  extindl^  and  a  bare  tenant  for  life,  is 
good ;  for,  with  refpeft  to  duration,  their  eftates 
are  equal.  '  '  '  ^ 

5  10.   Although  tenant  in  tail  after  poflibility  of  This  Tenant 
iflue  extind  has  a  power  of  committing  wafte,  by  the    from  malJ- 
common  law ;  yet  the  Court  of  Chancery,  following    *^'°"®  Wafte, 
the  rule  adopted  in  the  cafe  of  tenant  for  life,  without   f,  62. 
impeachment  of  wafte,  will  reftrain  perfons,  feifed  of 
this  kind  of  eftate,  from  pulling  down  houfes,  cutting 
down  trees  planted  for  fhelter  or  ornament ;   or  any 
other  kind  of  malicious  wafte. 

H3  §  IT.  A  woman,  m 


yiaieTailt^erPoJibilitj.    $  n — 14. 
>man,  being  tenant  in  tail  after  pofTibility, 
larried  again,  her  fei^ond  hdband  felled 

a  grove  that  grew  near,  and  vas  an 
the  manfion  houfe,  and  having  an  intent 
:,  the  perfon  in  remainder  preferred  his 
1  her  from  felling  thofe  trees,  and  to  have 

to  ftay  the  committing  of  wafte.  The 
g  argument,  was  referred ;  but  the  Lord 
fcovcred  his  inclination /om/w  for  grant- 
ilion.  Aiid  in  a  fubfequent  cafe  of  the 
1  injun£tion  was  granted. 

a  motion  for  an  injundion  to  ftay  a 
nt  in  tail  after  poflibility,  from  commit- 

was  urged,  that  flic,  being  a  joihtrefs 
itute  1 1  Hen.  7.,  ought  in  equity  to  be 
m  cutting  timber,  that  being  part  of  the 
'hich  by  the  ftatute  the  is  rellrained  from 
nd  the  Court  granted  an  injunction 
I  wafte  in  the  fcitc  of  the  houfe,  and 

houfes. 

'privileges  which  a  tenant  in  tail  after 
iflue  extin^  enjoys  over  a  bare  tenant 
from  the  privity  of  eftate,  and  becaufe 

:e  was  once  in  him :   he  cannot,  therc- 

liero  over  to  another,  fo  that  his  grantee 

are  tenant  for  lif;. 

LS,  where  a  tenant  in  tail  after  poJTibility 

^  granted  over  his  eftate  to  another,  the 

grantee 
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grantee  was  compelled  to  attorn,  as  a  bare  tenant  for 
life  ;  and  fo  to  be  named  in  a  vnrit  of  quid  juris 
clamat :  for,  although  it  were  true  that  a  tenant  in 
tail  after  poffibility  of  ilTue  extin£l,  was  not  compellable 
to  attorn,'  yet  that  was  a  privilege  annexed  to  his  per- 
fon,  and  not  to  the  eflate ;  but,  by  the  afiignment,  the 
privity  was  ^tered,'and  the  privilege  gone. 
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TITLE  V. 

CURTESY. 

CHAP.  I. 

Origin  of  EJiatet  by  ibt  Curtefy,  and  Circumjlaneei  re- 
quired to  their  Exijience. 


Of  what  Thtngt  a  Man  may  be  Tenant  by  the  Curtefy ^ 
and  tftbe  Nature  of  t bit  EJiate. 


Origin  ^EJiaiet  by  the  Curtefy y  and  Circumfiances  re- 
quired to  their  Extfience. 


S  I.    OriginofCurUfj. 
6.   IJefcripiion  of. 

8.  Cireumfittoai  KHtJitrj. 

9.  Marriagt. 
10.  StiRn. 
19.  Ij[»t. 


f   20.  It  mi(fl  h  horn  ativf. 
11.  And  capable  (f  Inhtniiiii 

lb,  Ej!,.lt. 
26.  DtatL  0/ ,he  mfe. 
17.  Who  may  ht  TtKontt  ij 

tbi:  CuTUfj. 


Scdion  I. 
O^HE  fecond  eftate  for  life  derived  from  the  com- 
mon law,  is  that  which  a  hulband  acquires  in  his 
wife's  lands  after  her  death  ;  and  is  called  an  Eftate  by 
the  Curtefy  of  England.     Littleton  fays,  that  this  eftate 
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IS  fo  called,  becaufe  it  is  peculiar  to  England  \  but  this 
is'  clearly  a  miftake ;  for  the  cuftom,  that  a  hufband 
fliould  retain  the  lands  of  his  deceafed  wife,  prevailed 
among  the  northern  nations  long  before  it  was  adopted 
in  England. 

§  2.  Among  the  laws  of  the  Almains  or  Germans ^ 
by  which  the  inhabitants   of  the  northern  parts   of 
France  were  governed,  is  the  following :  "  5/  qua  mu-    Llndchroir 
"  Her  qua  hareditatem  patemam   habet^  fojl  nuptum    ^jjA^^^'an* 
**  pregnans  peperit  puerut^^  et  in  ipfa  hora  mortuafuerity    Baluz.  vol.  i . 
**  et  infans  vivus  remanferit  aliquantofpaiioy   vel  unius 

» 

*^  hora^  ut  paffit  aperire  oculosj  et  videre  culmen  domus^ 
*'  et  quatuor  parietes^  et  pojiea  defunilus  fuerit,  hare'^ 
*'  ditas  mater na  ad  patrem  ejus  p^rtineat*^ 

§  3.  When  the  cuftoms  of  the  Normans  were  reduced 
into  writing,  this  law  was  inferted  among  them,  and  is 
thus  exprefled  in  the  Latin  tranflation  of  the  grand 
Coujiumier.  "  Confueiudo  enim  in  Normania  ex  anti-  Cha,  121. 
quitate  approbata,  quod  Ji  quis  uxorem  habuerit  ex 
qua  haredem  aliquam  procreaverit ^  quern  natum  vivum 
fuijfe  conjiiterity  five  vivaty  five  decejferitj  totum  feo^ 
dum  quod  mar  it  us  pojft  debate  ex  parte  uxorisftuZy  tem» 
pore  quo  decejferity  ipfi  maritOy  quamdiu  ab  aliis  cejfa- 
"  hit  nuptiisy  remanebit** 

§  4.  There  can  be  no  doubt,  but  that  this  cuftom 
was  firft  introduced  into  England  by  the  Norman  con- 
queror, or  fome  of  his  immediate  defcendants  j  as  no 
traces  of  it  are  to  be  found  in  the  Englijh  law,  prior  to 
the  eftabliihment  of  the  Normans. 

It 
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It  is  laid,  in  Home*t  Mirrtr,  to  have  been  intro- 
duced by  Hen.  i.     It  wu  certainly  well  known  in 
the  time  of  Hen.'  2. ,  as  there  is  a  full  account  of 
MR.   it  in  the  treatife  that  bears  the  name  of  GlanvUU, 
^^  '  which  was  written  in  the  34th  or  35th  of  that  prince's 
reign. 

%  5.  Lord  Hale,  in  his  hiftory  of  the  conunon  law, 
c,  9.,  mentions,  that  Hen.  3.  fent  a  writ  to  Ireland  for 
the  purpofe  of  eftabtilhing  the  law  refpefbing  curtefj, 
in  which  k  is  thus  explained :  *'  Cum  igitur  cmfuetmio 
*'  et  lex  Anglia  fuerit,  quod  Jt  aliqtm  dej^faverit  ali- 
*^  quam  mulieremy  Jive  viduam,  five  aliamt  hareditalem 
**  babentemy  et  ipfe  po/lmodum  ex  ea  frolem  fufcitaverity 
**  cujus  clamor  audiius  fuerit  infra  quatwr  parietet, 
**  idem  vir,  ji fupervixerit  ipfam  uxorem  fmrn^  hahebit 
'*  tota  vitafua  cujiodiam  baredilaiis  uxorisfuay  licet  ea 
**  forte  habuerit  haredem  de  prima  viro  fuo  qui  jtterit 
*'  plena  atatis," 

ion  §  6.  An  eftate  by  ihc  curtefy  of  England  is  thns 
defcribed  by  Littletony  §  35. :  "  Where  a  man  taketh 

"  a  wife  fcifed  in  fee-fimple,  or  in  fee-tail  general,  or 

**  feifed  as  heir  in  fpecial  tail,  and  hath  ifTue  by  the 

**  fame  wife,  male  or  female  bom  alive,  albeit  the 

*'  iffue  after  dieth  or  liveth,  yet,  if  the  wife  dies,  the 

**  hufband  fhall  hold  the  land  during  his  life,  by  the 

"  liVf  of  England." 

nd.  S  7-  By  the  cuftom  of  Gavelkindy  a  hufband  who 

^.^       furvives  his  wife,  is  entitled  to  a  moiety  of  his  wife's 
6.       lands,  whether  he  has  iSue  or  not>  but  which,  in 

conformity 
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conformity  to  the  cuftom  of  Normandy y  he  can  only 
hold  fo  long  as  he  continues  unmarried. 

*    I  8.  Littleton*^  defcription   of  curtefy  points    out   Circum- 
four  circumftances,  as  abfolutely  neceffary  to  the  exift-   ^^n^cs  ncccf- 
ence  of  this  eftate:    namely,  marriage,  feifin  of  the 
wife,  iifue,  and  death  of  the  wife. 


§  9.  As  to  the  marriage,  it  muft  be  ftridly  legal  j    Marriage, 
that  is,  it  muft  be  between  perfons  capable,  by  the 
laws  of  England^  of  contracting  matrimony  together ; 
and  the  ceremony  muft  be  performed  according  to  the 
rules  of  the  church,  and  the  laws  of  the  realm. 

It  ihould,  however,  be  obferved,  that  although  where  2  Bum's  Ec. 
a  marriage  is  ipfofado  void,  the  huftiand  does  not  ac-  ^"^^  ^^^' 
quire  a  title  to  curtefy ;  yet,  if  the  marriage  is  only 
v&dable,  and  is  not  annulled  during  the  life  of  the 
wife,  the  hulband  will  be  tenant  by  the  curtefy.  For 
no  marriage  is  voidable  by  the  ecclefiaftical  courts  after 
the  death  of  either  of  the  parties. 

With  refpcft  to  the  mode  of  proving  the  faft  of 
marriage,  it  will  be  ftated  in  Title  6.,  Dower, 

S  I  o.  As  to  the  fdfin  of  the  wife,  or  of  the  huf-  Sclfii. 
band  in  right  of  his  wife,  it  is  a  circumftance  abfolutely 
neceffary ;  and  with  refpefl:  to  coporeal  hereditaments, 
there  muft  be  a  feifin  in  deed,  to  entitle  the  huft)and 
te  curtefy.  Thus,  Lord  Coke  fays  :  *Mf  a  man  dieth  i  Inft.  29  a. 
^*  feifed  of  lands  in  fee-fimple,  or  fee-tail  general, 
^*  and  thofe  lands  defcend  to  his  daughter,  and  fhe 

"  taketh 
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and  and  hath  ifliie,  and  dieth  before  any 
hufband  fiiatl  not  be  tenant  b^  the 
d  yet,  in  this  cafe,  flie  had  a  feifin  in 
F'flie  or  her  hufband  had  during  her 
,  he  fliould  have  been  tenant  by  the 


hat,  in  a  cafe  of  this  kind,  if  the  huf- 
:  towards  the  land,  and  done  every  thing 
to  make  an  entry,  it  would  not  be 
;fs  he  adually  entered  during  the  life 


time  when  the  feifin  of  the  wife  corn- 
ier before,  or  after  ifitie  hid>  is  imma- 
Lord  Coke  fays,  if  a  man  takes  a  wo- 
lands  in  fee,  and  is  difleifed,  and  then 
the  wife  dies,  he  Ihall  enter  and  hold 
So,  if  he  has  ifliie  which  dieth  before 
lands  on  his  wife. 

Coke  fays,  that  if  a  woman  tenant  in 
lakes  a  feofiinent  in  fee,  and  takes  back 
,  and  marries,  has  iffue,  and  dies,  the 
a  formedout  recover  the  land  againft  his 
e  he  is  to  recover  by  force  of  the  dlate 

his  mother,  and  is  not  inheritable  to 


le  ha«  obferved  upon  this  paflage,  that 
uld  not  have  curtefy  in  refpeft  of  the 
at  was  defeated  by  the  fon's  recovery  in 
7  the 
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the  formedon ;  nor  in  refpeft  of  the  tail,  becaufe  the 
wife's  feoffment  before  the  marriage  had  difcontinued 
it,  and,  confequently,  there  could  be  no  feifin  of  it 
during  the  marriage. 

§  13.  It  has  been  already  ftated,  that  the  poffeffion  Tit.  i.  f.  3^. 
of  a  leffee  for  years,  i?  the  poffeiEon  of  the  perfon  to 
whom  the  inheritance  defcends,  ev^n  before  the  re- 
ceipt of  rent :  fo  that,  if  lands  let  for  years,  defcend 
upon  a  married  woman,  although  fhe  lives  beyond  the 
day  on  which  the  rent  becomes  due,  without  receiving 
it,  yet  her  hufband  will  be  entitled  to  curtefy. 

§14.  On  the  death  of  H.  Sewell^  an  eftate  tail  de-    De  Gray,  y. 
fcended  to  his  fitter  Alice  Richardfori^  who  was  mar-      \^  ^"' 
ried,  and  had  iffue.     The  eftate  was  let  on  leafes  for 
years,  and  the  rents  were  payable  at  Michaelmas  and 
Lady  Day ;  but  the  tenants  were  greatly  in  arrear  at 
the  death  of  if.  Sewell. 

Alice  Richard/on  did  not  receive  any  of  the  Lady 
J)ay  rents,  though  fhe  lived  four  months  after  that 
time,  nor  did  any  other  perfon  receive  rent  during  ,    - 

her  life. 

The  queftion  was,  whether  her  hufband  was  entitled 
to  be  tenant  by  the  curtefy. 

Lord  Hardwicke  obfervcd,  that  the  poffeffion  of  the 
leffee  for  years  being  the  poffeffion  of  the  brother,  he 
died  feifed  j  and  his  fitter  became  alfo  feifed,  immedi- 
ately on  his  death.     If  (he  had  died  before  Lady  Day^ 

there 


a  doubt  of  the  hufband's 
could  do  nothing  until 
Lord  Coke  fays,  if  lands 
elder  brother,  who  dies 
t,  yet  he  has  fuch  a  feifin 
ike  the  eftate  defcend  to 
n  exclufion  of  a  younger 
caufe  the  pofleflion  of  the 
on  of  the  elder  brother, 
of  the  inheritance :  and 
ilrued  more  ftridly  than 
!}jefUon  arifes  in  the  neg- 
diftraining  for  the  rent» 
')ay.  The  receipt  of  rent 
a£tual  fcifin ;  and  if  the 
ti  had  received  any  rent 
t  would  have  been  a  ma- 
]f  the  rent  which  accrued 
r  was  ever  recdved  by  the 
J  fo  that  the  pofleflion  of 
1  of  the  wife,  nor  could 
t  making  the  hufband  a 


iifband  was  entitled  to  be 


:d,  that  a.  devife  to  eie- 
does  not  prevent  the  de- 
heritance :  from  whence, 
lis  kind,  the  hulband  will 

g  i6.  A  perfbn 
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§  1 6.  A  perfon  who  had  iflue  a  daughter,  devifed   Guavara's 
his  lands  to  his  executors  for  the  payment  of  his  debts,   ^Kcp.JoL, 
and  until  his  debts  were  paid*     The  executors  entered* 
The  daughter  married,  had  iflue,  and  died.     It  was 
refolved  that  the  hufband  ihould   be  tenant  by  the 
curtefy. 

m 

§  17.  Where  the  eftate  of  the  wife  is  let  for  life  i  Inft-  29^. 
before  the  marriage,  the  hufband  cannot  acquire  a 
feifin  thereof,  and  will  not  therefore  be  entitled  to 
curtefy.  If  a  rent  is  referved,  it  feems  doubtful  whe- 
ther the  hufband  will  be  entitled  to  it ;  for,  in  a  fimi-  Vide  Tit.  6. 
lar  cafe.  Lord  Coke  was  of  opinion  that  the  wife  fliould 
not  have  dower. 

§18.  With  refpeft  to  the  feifin  which  is  neceflaiy 
in  incorporeal  hereditaments  to  give  a  title  to  curtefy, 
it  will  be  ftatcd  under  Title  2 1 .  Advowfon,  and  the 
fubfequent  titles. 

§  1 9.  The  third  circumftance  required  to  the  cxift-    jffuc. 
ence  of  an  eftate  by  the  curtefy,  is  iflue  j  after  which,    i  ind.  jod. 
the  hufband  was  formerly  allowed  to  do  homao^e  alone,   ^  *• 
and  was  called  tenant  by  the  curtefy  initiate.     Such 
iflue  muft,  however,  have   the  following  qualities  to 
entitle  the  hufband  to  curtefy :  i  ft.  It  muft  be  born 
alive ;  2d,  It  muft  be  bom  in  the  life-time  of  the  mo- 
ther }  and,  3d,  It  muft  be  capable  of  inheriting  the 
eftate. 

S  20.  By  the  old  law,  it  was  deemed  neceflary  that   It  muft  be 
the  child  ihould  be  heard  to  cry ;  and  this  circumftance   g^.^^^     3  ^ 

was 


Title  V.    Curtcfy,    Ch.  i.   §  20—23. 
was  to  be  proved  by  pcrfons  who  aQually  heard  it,  and 
not  by  thofe  who  learned  it  from  hearfay  only.     Little- 
ion  appears,   however,    'o  have  doubted,    whether  it 
was   neceflkry  to   prove  that   the  child  cried.      And 
(.      Lord  Coke  deduces  an   argument  from  the  form  of 
( '     pleading  in  cafes  of  this  kind,  to  prove,  that  it  would 
J.     be  fuflicictit  to  give  any  other  evidence  of  the  child's 
being  born  alive. 

e.  §  21.  The  ifluc  mu(l  be  born  in  the  life-time  of  the 

'       wife.    So  that,  if  the  wife  dies  in  childbed,  and  the  ilTue 

J      is  taken  out  of  the  womb  by  the  CxHirean  operation, 

'■     the  hutband  will  not  be  entitled  to  curtefy.     For,  at 

the  inftant  of  the  mother's  death,  he  was  clearly  not 

entitled,  as  having  had  no  ifluc  bom  ;  but  the  land 

defcendcd  to  the  child,  while  in  his  mother's  womb ; 

and  the  eftate  being  once  fo  vefl:ed,  fhall  not  be  taken 

from  him. 

je        %  -Zi.  The  ifluc  muft  be  fuch  as  is  capable  of  inhe- 
'(^     riting  the  eftate.     So  that,  if  lands  are  given  to  a  wo- 
man and  the  heirs  male  of  her  body,  and  flie  has  iflue 
'•      a  daughter  only,  and  dies,  her  hufbaftd  will  not  be 
tenant  by  the  curtefy. 

,.  §  23,  If  the  wife  be  attainted  of  felony  after  (he 

has  had  iflue,  fo  that  the  iifuc  cannot  inherit  from  her, 
yet  her  hufband  fliall  be  tenant  by  the  cunefy,  in  re- 
fped  of  the  iflue  which  he  had  before  the  attainder, 
which,  by  poflibillty,  mieht  have  inherited.  But  if 
the  wife  had  been  aii.iiiiud  i.f  felony  before  iflue, 
although 
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although  file  had  ilTue  afterwards,  yet  her  hufband 
would  not  be  entitled  to  curtefy. 

§  24.  It  is  a  rule  of  law,  that  no  perfon  can  be    Tit.  29, 
heir  to  an  anceftor  who  was  riot  aftually  feifed  ;  hence, 
probably,  arofe  the  rule,  which  requires  an  a&ual  feifin 
in  the  wife  j  for  without  fuch  an  adual  feifin,  her  iflue    8  Rep.  36  tf. 
would  not  be  capable  of  inheriting  from  her. 

§  25,  The  time  when  the  iffue  is  bom,  whether  be- 
fore or  after  feifin,  is  immaterial.  Thus,  if  after  ilTue,  8  Rep.  35 1. 
lands  defcend  to  the  wife,  be  the  iflfue  dead  or  alive  at 
the  time  of  the  defcent,  the  hufband  ihall  be  tenant  by 
the  curtefy.  So,  if  after  the  death  of  the  iiTue,  the  13  Rep.  33. 
wife  purchafes  lands  in  fee,  and  dies  without  haying 
had  any  other  iffue,  her  hiiiband  fhall  be  tenant  by  the 
curtefy  ;  for  the  having  iffue,  and  being  feifed  during 
the  coverture,  is  fufHcient,  though  it  be  at  feveral 
times. 

S  26.  The  laft  circumftance  neceffary  to  give  a  title   Death  of  tbe 
to  curtefy,  is  the  death  of  the  wife  j  by  which,  the         ^* 
cflate  of  the  hufband  becomes  confummate. 

S  27.  As  to  the  perfons  who  are  capable  of  acquir-   Who  maybe 
ing  an  eftate  by  the  curtefy,  it  will  be  fufficient't^-   ^tC^j. 
ferve,  that  all  thofe  who  are  allowed,  by  the  laws  of" 
England^   to  acquire  and  hold  lands  and  tenements^ 
may  be  tenants  by  the  curtefy.     But  an  alien  cannot   i^  Rep.  25  a. 
be  tenant  by  the  curtefy.     For  although  an  alien  may   ^•^^^^'^  ^*- 
take  an  eftate  by  purchafe,  for  the  benefit  of  the  king, 
^  . :  ¥Qt.  I.  I  yet 
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TITLE  V. 


C  U  R  T  E  S  V. 


CHAP.  II.  ' 

Of  what  Things  a  Man  may  be  Tenant  by  the  Curicfy^ 

and  of  the  Nature  of  this  Eftate* 


§  !•  Originally  confined  to  the 
Maritagium  of  the  Wife. 

a.  Afternuards  extended  to  all 
EJlates  in  Fee* 

7.  EJlates  Tail 

15.  EJlates  in  Common  hut  not 

in  Joint -Tenancy, 

16.  Trujl  Efaies. 

]  7  •  Money  to  be  laid  out  in  Land, 

20.  Equities  of  Redemption. 

2 1.  Incorporeal  Hereditaments, 


f  22.  What  Things  arc  not  riaUe 
to  Curtefy, 
23.  EJlates  not  of  Inheritance, 

26.  Lands  ajjigned  in  DoweK 

27.  Copyhold  Eft ates, 
li.  Nature  of  this  Eflate, 
32.  Puntjhable for  Wajle, 

34..  SubjeS  to  the  Charges  oftht 
Wife, 

36.  Porfeitalle  for  Alienation. 

37.  But  not  for  Adultery, 


9  • 

Seftlon  i« 

WITH  refpeft  to  the  things  of  which  a  maft  may   Originally 
have  an  eftate  by  th^  curtefy,  it  appears  from   ^^^  Maritr- 
Glanvilky  that  this  right  was  originally  confined  tx)  the   g*?."^  «f  ^^e 
maritagium  of  the  wife.      **  Cum  quis  itaque  ierram,  Glanv.  lib.  7 
-*^  aliquam  cum  uxore  fua  in  Mafitagium    ceperit^  ft   ^'  ^^* 
exeadem    uxore  fua  haredem  habuerit  filium^   vel 
\filiam  damantem  et  audi  turn  infra  quatudr  parietes^ 
ft  idem  vir  uxorem  fuam  fupervixertty  five  vixerit 
hares  five  tion^  illi  in  vita  fua  remariA  maritagium 

''  iiiud:' 

.la  §  a.  This 
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Title  V.   Cutiefy.   Ch.  ii.  §  9— 1 1. 
can  be  no  doubt,  however,  but  that  the  hufband  of 
^  woman,  donee  in  fpecial  tail»  would  alftf  be  entitled 
to  curtefy. 

§  10.  It  was  formerly  doubted,  whether  a  man 
could  be.tenaDt  by  the  curtefy  of  an  eftale  tail  after 
feilure  of  iffuc  capable  of  inheriting  the  eftate,  by 
which  the  eftate  tail  was  in  fad  determined,  and  the 
donor's  right  to  the  reverfion  accrued.  But  it  was 
determined,  in  the  reign  of  queen  Elizabethy  that  in 
a  cafe  pf  this  kind,  the  hufband  (hould  have  his 
curtefy. 

§  II.  A  man  having  ilTue  two  daughters,  gave 
lands  to  the  elder,  and  the  heirs  of  I'.er  body,  remain- 
der to  the  younger,  and  the  heirs  of  her  body.  The 
elder  daughter  married,  and  had  iffue  born  alive,  that 
died ;  and  afterwards  the  elder  daughter  herfelf  died. 
The  younger  daughter  entered  upon  the  hufband  of 
the  elder,  who  claimed  to  be  tenant  by  the  curtefy. 
It  was  objefted,  that  the  hiitb^nd  of  the  elder  &ould 
not,  in  this  cafe,  'be  tenant  by  the  curtefy,  becaufe  the 
eftate  of  the  wife  was  determined  ;  and  the  eftate  of 
the  hufband,  whi'jh  was  derived  out  of  that  of  the 
wife,  could  not  continue  longer  than  the  primitive 
eftate  endured,  for  ceffante  Jlatu  primilivo,  cejfat  dc' 
rl-vat'funs.  But  it  vras  anfwered  and  refolved  by  the 
whole  court,  that,  at  common  law,  if  lands  had  been 
given  to  a  woman  and  the  heirs  of  her  body,  and  ffie 
had  taken  a  hufband  and  had  iffue,  and  the  ift'ue  died, 
and  the  wife  alfo  died  without  iffue,  whereby  the  in- 
heritance of  the  land  did  revert  to  the  donor,  in  that 

cafe 
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cafe  the  eftate  of  the  wfe  was  determined,  and  yet  the 
hulband  fhould  be  tenant  by  the  curtefy,  for  that  was   Doa.8iStud. 
taciteimp]icd  in  the  gift.     And  therefore,  that  the  huf- 
band  was  entitled  in  this  cafe  to  hold  the  eftate  tail 
during  his  life  as  tenant  by  the  curtefy ;  for  the  eftate 
by  the  curtefy  was  not  derived  merely  out  of  the  eftate 
of  the  wife<  but  was  given  to  the  huft)and  by  the  pri- 
vilege  and  benefit  of  the  law ;  for  as  foon  as  the  huf. 
band  had  iffue,  his  title  became  initiate,  and  could  not 
aftefwards  be  defeated  by^the  death  of  the  iffue,  which 
being  the  aft  of  God,  ought  not  to  turn  to  his  pre- 
judice. 

§  12.  If  a  woman,  who  is  tenant  in  tail,  departs 
with  her  eftate  fo  as  to  reduce  herfelf  to  be  only  tenant 
for  life,  and  afterwards  marries,  her  hufband  will  not 
be  entitled  to  an  eftate  by  the  curtefy. 

^  1 1.  A  woman  tenant  in  tail,  previous  to  her  mar-   Doc  v. 

.     n         .      ,     r  n.  Rivers, 

riage,  conveyed  her  eftate,  by  leafe  and  releale,  to  truttees    ^  Term  R. 
to  the  ufe  of  herfelf  till  the  marriage,  then  to  the  huf-    IJ^' 

.  .J         Vide  lit.  2r 

band  for  life,*  remainder  to  herfelf  for  life,  remainder  ch.  2.  f.  22. 
to  the  firft  and  other  fons  of  the  marriage.  The  wo- 
man died  in  the  life-time  of  her  huft}and  j  and  it  was 
determined,  that  the  huft>and  could  not  take  as  tenant 
by  the  curtefy,  becaufe,  the  inftant  the  marriage  took- 
effea,  the  eftate  was  vefted  in  the  huft^and  during  the 
joint  lives  of  himfelf  and  his  wife,  and,  confequently, 
there  never  was  one  moment  during  the  coverture, 
when  the  wife  was  feifed  of  an  eftate  tail  in  poffeflion, 
which  is  neceffary  in  order  to  make  the  hufband  tenant  Vide  Tit.  *► 
by  the  cuFtefy. 

1 4       -  S  14.  Curtefy 


Title  V,   Curtefy.   Cb.n.  5  14 — 18. 
$  14.  Curtdy  is  in  ioddeat  lb  infeparably  annexed 
to  an  dlate  tail,  tliat  it  cannot  be  retrained  by  any 
provifo  or  condition  whatever. 

$  1 5.  A  man  may  be  tenant  by  the  curtefy  of  eftates 
in  copaicenary  and  in  common^  but  not  of  eftates  in 
joint  tenancy ;  of  which,  an  account  will  be  given 
under  thofe  titles. 

S  16.  Truft  eftatet  are  liable  to  curtefy,  and  the 
Court  of  Chancery  will  aflift  a  tenant  by  the  curtefy 
in  removing  a  truft  term  for  years  j  of  which,  notice 
will  bp  taken  under  Iitle  11.  Trufts. 

$  17.  It  has  been  ftated  to  be  a  rule  in  equity,  that, 
money  agreed  to  be  laid  out  in  the  purchafe  of  land, 
Ihall  be  confidered  as  land  to  all  intents  and  purpofes  : 
and  upon  this  principle  it  has  been  determined,  that  a 
man  may  be  tenant  by  the  curtefy  of  mosey  agreed  to 
be  laid  out  in  the  purchafe  of  land. 

$  18.  A  perfon  devifed  300  I.  to  her  daughter 
Mary,  to  be  bud  out  by  her  executrix  in  the  purchafe 
of  lands,  and  fettled  to  the  only  uTe  of  her  daughter 
Maryt  and  her  children :  and  if  Qie  died  without  iflu^y 
the  lands  to  be  equally  divided  between  her  brothers 
and  fifters. 

The  plaintiff  married  Mary  the  legatee,  and  had 

iflue  by  her;  but  fite  and  her  children  being  dead, 

and  the  money  not  laid  out  in  land,  the  bill  was,  that 

the  plaintiff  (night  either  have  the  mon«y  laid  oat  in 

7  **w 
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the  purchafe  of  Jand,  and  fettled  on  him  for  life  as 
tenant  by  the  ciutefy,  or  might  have  the  interefl  of 
the  money  during  his  life.  The  court  obferved,  that, 
if  this  had  been  an  immediate  devife  of  land,  Mary 
the  daughter  would  have  been  tenant  in  tail,  and,  con- 
sequently, the  hufband  would  hayi;  been  tenant  by  the 
curtefy.  It  was  therefore  decreed,  that  the  money 
fhould  be  confidered  as  land,  and  that  the  plaintiff 
.ihould  have  the  intereft  and  produce  thereof,  during 
his  life,  as  tenant  by  the  curtefy. 

§  19.   A  fum  of  money  was  agreed,  by  itemriage  Cuaninglum 
articles,  to  be  laid  out  in  the  purchafe  of  lands,  to  be   |  vlfyJi 
fettled  to  the  ufe  of  the  hufband  and  wife  for  Ufe,  re^ 
mainder  to  the  children  as  they  fhould  appoint,  and 
if  but  one  child,  then  to  that  child,  in  tail.     The 
marriage  took  place,  and  there  was  but  one  child,  a 
daughter,  who  married;    and  the  truftee  paid  the 
money  to  her,  and  her  hufband.    It  was  decreed,  that  Dodfon  ▼. 
this  payment  was  not  fufficient  to  make  it  be  confidered  ^B^^^Rc    * 
as  money,  but  that  the  huiband  (hould  be  tenant  by  404* 
the  curtefy  of  it. 

S  ao.    An  equity  of  redemption  is  fubjed   to  Equities  of 
curtefy ;  of  which  an  accomit  will  be  given  in  Title 
Mortgage. 

%  %\.  Some  incorporeal  hereditaments,  fuch  as  ad-  ineoiporeil 
vow&ns,  tythes,  commons,  and  rents,  are  Kable  to  Heredita- 
curtefy ;  of  wjhich  an  account  will  be  given  under  tbqfe 
j^lpeaivp  titif  8^ 

5  22.  Having 


ii.  S  22—25. 
■ent  kinds  of  property 
will  now  be  proper  to 
bjefl  to  this  right. 

i  fubjcfk  to  curtefy  bet 
3n.  For  an  eftatc  by 
the  inheritance;  and, 
lancy  by  the  curtefy, 
ritance.  For  it  is  ab- 
lent  the  hufband  tabes 
eritance  ihould  dcfcend 


jinn  Boothby  and  her 
married  and  had  ifliie 
lime  of  her  death,  then 
s  male  for  ever.  Arm 
.nd  died  in  the  life-time 
ined,  that  the  inherit- 
in  the  wife,  during  her 
ir  that  reafon  be  tenant 


A.  and  her  heirs,  and 
he  to  have  20  /.  a  year 
:hildren.  The  wife  died 
jrt  faid,  it  wjs  a  rule 
curtefy,  that  the  eftate 
ce,  and  not  out  of  the 
ulband  was  not  entitled 


§  26.  A  perfon 
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§  26,  A  perfon  cannot  be  tenant  by  the  curtefy  of  Lands  af- 
lands  which  are  affigned  to  a  woman  for  her  dower,   rh^wcr. 
of  which  the  reafon  will  be  given  in  the  next  title.  ^^'  ^H*  ^l^* 

^  Tenant  by  the 

Cttitefy^  io« 

§  27.  Copyhold  eftates  are  not  liable  to  curtefy  by   Copyhold 
the  common  law.      But  there  are  many  manors  in   q.,,  JL 
which  the  hufband  of  a  female  copyholder  is  by  par-    160. 
tticular  cuftom  entitled  to  his  Y^e's  eftate,  in  cafe  he 
furvives  her ;  of  which  an  account  will  be  given  under 
the  Title  Copyhold. 

It  fliould,  however,  be  obferved,  that  a  man  may 
be  tenant  by  the  curtefy  of  the  rents  and  fervices 
due  for  copyholds,  where  his  wife  was  feifed  of  the 
manor  (a). 

I 

§  28.  With  refpect  to  the  nature  of  this  eftate,  it  is   Nature  of 
no  more  than  a  bare  eftate  for  life ;  nor  has  the  tenant   ^^"  ^^ate. 
any  more  privileges  than  a  mere  tenant  for  life.    And 
by  the  cuftom  of  Normandy y  it  was  determinable  upon 
the  marriage  of  the  tenant,  which  is  ftill  the  cafe  in 
gavelkind  lands. 

§  29.  An  eftate  by  the  curtefy  is  confidered,  in  3  Rep.  22  j* 
many  refpefts,  as  a  continuation  of  the  wife's  eftate ; 
and,  therefore,  the  huftjand  is  entitled  to  all  thofe 
rights .  and  privileges  which  his  wife  would  have  had 
if  (he  were  alive,  and  whjch  were  annexe^l  to  her 
eftate. 


{a^    With  refpe6l  to  the  cafes  where  curtefy  ceafes  with  the 
eftate,-  they  will  be  ftatcd  in  Title*vi.  Dower, 

S  3*»  No. 
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%  30.  No  entry  is  neceflary  to  complete  this  eftate ; 
for,  on  the  death  of  the  wife,  the  law  adjudges  the 
freehold  to  be  in  the  faufbuid  immediately,  u  tenint 
by  the  curtefy. 

3S  «•      S  3 1 '  "^^  tenant  by  the  curtefy  Ihall  be  attendant  m 

'*"■     the  lord  paramount  for  the  fervices  which  are  due  in 

refpcd  tp  the  lands  which  he  holds  by  this  title. 

ble  S  32<  It:  appears  to  have  been  fomewhat  doubtful, 

^^'       whether  a  tenant  by  the  curtefy  was  punilhable  u 

14;.     common  law  for  wafte.  And,  therefore,  it  was  ena&ed 

'^*    '   by  the  ftatute  of  Glouee^er,  6  Edw.  i .  c.  5.  that  a  writ 

of  wafte  fliould  lie  againft  him,  and  that  he  fliould 

incur  the  fame  penalties  for  committing  wafte,  as  any 

other  tenant  for  life. 

301.  S  33*  There  is  fuch  a  privity  between  tenant  by  the 
Ab.  curtefy  and  the  heir,  that  at  common  law,  although 
both  had  as  it  were  by  confent  granted  away  th^r  eftates, 
I.  B.  yet  ^°  aOion  of  wafte  would  lie  againft  any  other  perfon. 
But  now,  by  the  ftatute  of  Gloucefter^  c.  5.  a  remedy  is 
provided  for  the  grantee  of  the  reverfion,  againft  the 
tenant  by  the  curtefy,  fo  long  as  he  continues  his 
eftate  \  or  againft  his  aftignee,  if  he  alSgns  it  over. 
Bijt  fo  long  as  the  heir  keeps  his  reverfion,  the  tenant 
by  the  curtefy  is  liable  to  his  a£tion  of  wafte,  notwith- 
ftanding  any  alignment ;  the  ftatute  having  provided 
no  remedy  for  this  cafe. 

I  TdR.         It  feems  to  be  fomewhat  doubtful,  whether  tenant 
■^  '•      by  the  curtefy  is  within  the  ftatute  6  Ann.  c.  31.  re- 
f|)e^g  accidental  fire. 

5  34>  An 
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§  34«   An  eftate  by  the  curtefy  is  fubje£k  to  the  Suhjeatothe 

charges  of  the  wife  j  fo  that  if  a  woman,  tenant  in  tail,  ^*^e!*^ 

acknowledges  a  ftatute,  and  afterwards  marries,  has  Dyer,  51^. 

ZBue,  and  dies,  the  lands  may  be  extended  in  the  hands  °*  * 
of  the  huiband  holding  as  tenant  by  the  curtefy. 

S  35*  ^l^cfc  2^  eftate,  of  which  a  man  is  tenant  by   i  Atk.  606. 
the  curtefy,  is  charged  with  the  payment  of  a  fum  of 
money,  the  perfon  entitled  to  the  inheritance  can  oblige 
the  tenant  by  the  curtefy  to  keep  down  the  intereft,  as 
well  as  any  other  tenant  for  life. 

J  36*  If  a  tenant  by  the  curtefy  aliens  in  fee,  or  in   Forfei'uUeby 
tail,  or  for  the  life  of  the  grantee,  it  is  a  forfeiture  of  his 
eftate ;  and  the  perfon  in  rcTerfion  may,  by  the  ftatute   2  inft.  309. 
of  Wejimnfttr  2»  c«  24.  have  a  writ  of  ent^  in  cotw 
firmVi  cafu. 

%  37.  A  hufl)and  does  not  forfeit  his  right  to  an  But  not  for 
eftate  by  the  curtefy,  by  leaving  his  wife  and  living  in  3  p.  Wms. 
adultery  widi  another  woman.  ^^  —^  ^ 
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^tbe  Requijttet  to  complete  the  Title  to  Dower,  and  the 
Perfons  entitled  to  it. 

CHAP.  m. 

''what  Things  a  Woman  ij  dowable,  and  ibe  Nature 
of  thij  Ejiate. 

CHAP.  rv. 

''the  AJignmcnt  ofDouxr,  and  the  Modes  of  rectver- 
ing  it. 

CHAP.  V. 

By  what  Meant  Dower  may  be  barred. 


CHAP.  I. 
Of  the  Origin  and  different  Kindt  ofDotoer. 


I.  Origin  1^  Dovier. 

I .  Dowtr  al  Common  Law. 

I.  Dovicr  ij  CuJIom. 

;.  X)ower  ad  Ojlium  Etcl^. 


j  18.  Sawir  tx  Affcnfu  fatrii. 
10.  Z><7«vr  dt  lapliu  Belle. 
21.  Domr  is  a  moral  Right, 


Seftion  I. 
pHE  third  eftatc  for  life  derived  from  the  law,  is 
that  which  a  widow  acquires  in  a  certain  por- 
a  of  her  hulband's  lands,  tenements,  and  heredita- 
ments. 
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xnents,  after  his  death,  for  her  fupport  arid  mainte- 
nance ;  which  is  called  Dower. 

§  2.  Dower,  like  many  of  our  other  ancient  cuf-   Origin  of 
toms,  is  derived  from  the  Germans^  among  whom  it   *^^^'^*"'. 
was  a  rule,  that  a  virgin  fhould  have   no   nxarriage 
portion,  but  that  her  hulband  fliould  allot  a  part  of 
his  property  for  her  maintenance,  in  cafe  flie  furvived 
him.      *^  Doiem  non  uxor  marito^  fe'd  uxori  mariius   Tacitus  de 
"  (ffert.''     When  the  Germans  eftablilhed  themfelves   ^J°'-  ^*''* 
in  the  fouthem  parts  of  Europe^  and  reduced  their 
<:uftoms  into  writing,  they  fixed  the  quantity  of  pro- 
perty, which  a  hufband  was  allowed  to  allot  to  his 
wife,  for  her  dower.     The  Longobardic  code  direfted,   Du  Cangc 
that  It  (hould  confift  of  a  fourth  part  of  the  hufband's   ^^^^^uz^ v'  2. 
eftate;    the  Gethic^  of  a  tenth;   and,   in  procefs  of  4H- 937- 
time,  regular  forms  were  invented  for  the  purpofe  of 
conftitudng  dower,  of  which,  a  great  many  have  been   Marculphi 
cpUeaed  by  the  F«Wi&  antiquaries.  Form,  fib,  a. 

§  3.  As  women  were  not  origuially  capable  o£  pof- 
feffing  feuds,  on  account  of  their  inability  to  perform 
military  fervices,  it  followed,  that  a  woman  could  not 
be  endowed  of  a  feUd  :  but  this  circumflance  was  not 
produSive  of  much  inconvenience  j  for,  when  feuds 
were  firft  introduced,  the  quantity  of  allodial  property 
^was  fo  great, .  that  lands  held  by  that  tenure  were  not 
wanting  for  the  endowment  of  women.  And  in  mod 
of  the  old  charters  conftituting  dower,  it  is  exprefsly 
mentioned,  that  the  land  of  which  the  wife  is  en- 
dowed,  is  allodial.  An  alteration,  in  this  refpe£t,  was  Wright's 
however  mjide  by  the  Emperor  Frederick  2.;  .who  ^^^^  '5*-  °* 

direded 
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direiEtcd  dut  women  flioukl  be  thenceforth  endowed 
of  ficudi. 

$  4.  Sir  Martin  Wright  ttp ;  "  We  find  no  foot- 
**  fteps  of  dower  in  lands,  until  the  time  of  the  }ior~ 
**  mam :  but,  on  the  contrary,  provifion  is  made  by 
**  one  of  the  laws  of  lung  Edmund  for  the  fupport  of 
**  the  wife,  furviving  her  hufbuid,  out  of  his  goods 
*'  only."  This,  however,  appears  to  be  a  Tnillake; 
for,  in  the  appendix  to  Mr.  Somner't  Treatife  (f  Govel- 
Uitd,  there  is  a  Saxm  charter,  intituled,  **  Chirogra- 
**  phum  fervetuftum  de  ni^iit  cotarabendij,  ft  date 
**■  amjlitvenda^*  in  which  particular  lands,  together 
with  thirty  oxen,  twenty  cQws,  ten  horfes,  and  ten 
bondmen,  are  appointed  for  the  wife's  dower. 

%  5.  Hie  notion  of  dower  is  by  no  means  taken 
from  the  dvil  Jaw ;  in  which,  dlu  lignifies  the  portion 
which  the  wifo  brought  the  hufband  ;  over  i^Qdi  he 
only  acquired  a  right  of  enjoyment,  or  u/i«/rud?uf, 
during  the  marriage,  whether  it  confifled  of  land  or 
moveables :  and  it  reverted  to  the  wife  on  his  death. 
So  that  there  was  no  impropriety  in  denying  her  a  (hate 
of  her  hu(band's  property.  This  law,  thou^  ai^- 
rently  juft  and  fimple,  would*  not  have  fuited  the 
manners  and  fituadon  of  the  northern  natioas.  I^e 
Remans  were  an  opulent  and  a  civilized  people,  md, 
as  the  daughters  were,  by  the  RvmOn  law,  entitled  to 
an  equal  portion  with  their  brothers  of  their  fethers  and 
Mothers  property,  it  could  feldom  happen  that  a  Jieuun 
VirgiQwas  entirely  deftitute  of  property;  fo-tint  &e 
<cbald  not  &il  of  a  maintenaace  fficr  her  hoAnul't 

death: 
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death:   whereas^  we  have  feen  that  no  portion  was 
given  to  a  German  virgin  in  marriage }  and,  therefore, 
the  only  mode  of  providing  a  maintenance  for  widows^ 
was,  by  giving  them  a  right  to  a  certain  portion  of 
their  hufband's  lands  during  their  widowhood.    As  the 
relation  of  hulband  and  wife  is  the  firft  that  takes  place 
in  fociety,  it  follows,  that  a  refemblance  in  the  laws 
refpeding  marriage,  and  the  rights  acquired  by  it,  is 
a  ftrong  proof  of  a  fimiiarity  of  origin.    Now,  it  was 
the  general  cuilom  of  all  the  nations  who  emigrated^    • 
from  Germany  J  that  a  woman  ihould  bring  no  fortune 
in  marriage,  but  ihould  acquire  a  right  to  fome  of  her 
hufband's  property,  in  cafe  flie  furvived  him*     This 
praftice  is  to  be  found,  not  only  in  Tacitus^  but  alfo, 
in  the  codes  of  almoft  all  the  German  nations.     Where-   Hcin.  Elcm. 
as  among  the  original  inhabitants  of  Gaul^  women   ^t*^,   r'T* 
ufually  brought  fortunes  in  marriage,  and  regular  fet- 
tiements  were  made  on  fuch  occafions.     Thus  Cafar  Dc  Bdlo 
fays  :  "  Vtri  quantas  pecunias  ab  uxoribus^  doiis  nomine   ^\o 
*'  acceperuntj   tantas  ex  fuis  bonisy   ajiimatione  faila^ 
^^  cum  dotibus  communicant*^  hujus  omnis  pectmia  con- 
*'  jundim  ratio   habetur^  fruSufque  fervantur ;    uter 
^*  eorum  vita  fuperavit  ad   eum  pars  utriufquey   cum 
**  fruSlibus  fuperiorum  temporum  pervemtJ*  -  It  is  aJfo 
obfervable,  that  the  cuftom  of  dower  was  unknown  in 
England  until  the  arrival  of  the  Saxons ;  for  the  Welch    , 
were  unacquainted  with  it  before  the  ftatute  of  Rut- 
land ;  nor  was  it  eftabliihed  among  the  Irijhy  until  they   Davks  Rep. 
adopted  the  Englijh  laws.  *-^"     • 

S  6.  By  the  ancient  cuftoms  of  Normandy ^  widows   Grand  Coh- 
werc  entitled  to  one-third  of  the  fiefs  whereof  their   ^"loi/ 
Vol.  I.  K  hulbands 


• 
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hufbands  were  feifed  at  the  time  of  their  marriage  j 
and  no  hufband  could  endow  his  wife  of  more  than  a 
third  of  his  lands,  though  he  might  endow  her  of 
tefs. 

§  7.  There  is  erery  reafon  to  fuppofe,  that,  upron 
the  eftablifliment  of  the  Normam  in  England^  their 
cuftoms  refpeding  dower  were  adopted  j  but  it  appean 
that,  at  thfs  time,  widows  forfeited  their  dower  by  in- 
continency,  or  a  fecond  marriage  :  for,  by  the  charier 
of  Hen.  t.,  the  condition  of  widowhood  and  chaAiry 
was  only  required  in  cafes  where  there  was  iETue. 

*'  Ei^  moriuo  •viro,  uxor  ejus  remanferit  etftne  tihtrit 
•*  fuerii,  dotem  fuam^  et  maritationcm  habebit,  et  earn 
**  non  dabo  marito  niji  fecundum  velle  fuum.  Si  vera 
**  uxor  cum  liber'u  remanferit^  dotem  quidam  et  manta- 
*•  tionem  habebit^  dum  corpus  fuum  iegittmejervaverit,  et 
"  earn  non  dabo,  niJi fecundum  vellefuum" 

§  8.  When  Glanville  wrote,  which  was  in  the  reign 
of  Hen.  2.,  the  law  of  dower  ftood  thus.  Every  man 
was  bound,  both  by  the  civil  and  ecclefiaftical  taw,  to 
endow  his^jK^ife  at  the  time  of  his  marriage,  either  by 
namiog  the  dower  in  particular,  or  by  endowing  her 
generally,  of  all  his  lands.  If  he  endowed  her  gener- 
ally, then  the  wife  was  entitled  to  her  dos  rationabilij, 
which  was  one-third  of  her  hufband's  liberum  tcnemen' 
turn.  If  he  named  a  dower  which  amounted  to  more 
than  a  third,  it  was  not  allowed,  but  was  reduced  to 
a  third.  Nor  was  the  wife  entitled  to  a  dower  out  of 
any  of  his  futupe  acquifitions,  unlefs  he  fpecially  en- 
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gaged  before  the  prieft,  to  endow  her  of  them.  And 
thefc  regulations  are  exaftly  fimilar  to  thofe  contained 
in  the  loift  chapter  of  the  Grand  Con/iumier  of 
Normandy. 

§  9.  Nothing  is  mentioned  concerning  dower  in 
king  John's  Magna  Cbarta^  or  the  charter  of  Hen.  3. 
But  in  the  charters  of  121 7  and  1224,  it  is  provided, 
that  dower  fhould  confift  of  a  third  part  of  all  the  lands 
which  the  hufband  held  during  his  life,  unlefs  the 
wife  had,  previous  to  her  marriage,  accepted  a  fmaller 
portion  of  them.  "  AJftgnetur  aniem  eiy  pro  dotefuay  2  Inft.  x6. 
"  tertia  pars  totius  terra  maritifui^  qua  fuitfua  in  vitd 

''  y?/^,  niji  de  ?njnori  fuerit  dotata  ad  ojlium  ecclefiaJ^ 

« 

§  10.  The  principle,  that  no  perfon  fhould  endow 
his  wife  of  more  than  a  third  of  his  lands,  was  fo 
ftridly  adhered  to,  that  the  queen  of  Navarre^  who 
was  the  widow  of  Edmond  Duke  of  Lancafter^  brother    Rot.  Pari. 
o( Edward  I. J  having  petitioned  parliament  for  more   ^^^  |  "  *' 
.than  a  third  part  of  her  hufband's  lands  and  heredita- 
ments, in  confequence  of  a  writing  or  deed  executed 
by  her  hufliand,  the  following  anfwer  was  given  her  t 
Videtur  conjilio  nunc  hie  exijienti  quod  regina  Navarr* 
non  poteji  plus  habere  pro   dote  fua^  fecundum  vfa-- 
gium  et  co7ifuetudinem  regniy  nifi  tertiam  partem  ter^ 
rarum  unde  dominus  fuus  fuit  fcijitus  in  dominico  fuo 
ut  defeodoy  die  quo  ipfam  defponfavity  aut  pojieay  qua'-  . 
lecunque  fadum  ojlcndat^^  &c. 


cc 
cc 


§  1 1.  There  are  now  fubfifling  four  forts  of  dower ;    Dowti  at 
the  firft  is  dower  by  the  common  law,  which  appears,   J^^"^'^^'* 

K  2  from 
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from  what  has  been  above  ftated,  to  have  been  finally 
dlabliOied  by  magna  charta ;  and  is  thus  defined  by 
Littleton^  S.  36.  **  Tenant  in  dower  is  where  a  man  is 
**  feifed  of  certain  lands  or  tenements  in  fee-fimple,  fee 
**  tail  general,  or  as  heir  in  fpecial  tail,  and  taketh  a 
"  wife  and  dieth :  the  wife,  after  the  deceafe  of  her 
*'  hufband,  Ihatl  be  endowed  of  a  third  part  of  fuch 
**  lands  and  tenements  as  were  her  hufband's  at 
"  any  time  during  ihe  coverture;  to  have  and  to 
**  hold  to  the  fame  wife  in  fcvcralty  by  metes  and 
*•  bounds  for  term  of  her  life,  whether  (he  hath  iflue 
**  by  her  hufband  or  no,  and  of  what  age  foever  the 
"  wife  be,  fo  as  that  fhe  be  paft  the  age  of  nine  yean 
**  at  the  time  of  the  death  of  her  hufband." 

J  $  i2>  Dower  by  cuftom,  is  where  a  widow  becomes 

entitled  to  a  certain  portion  of  her  hufband's  lands,  in 
confequence  oi  fome  local  and  peculiar  cuftom  which 
prevails  in  the  place  where  her  huft>and*s  lands  are 
fituated :  and,  in  cafes  of  this  kind,  the  wife  cannot 
waive  the  provifion  thereby  made  for  her  and  claim 
dower  at  common  law ;  becaufe  all  cuftoms  are  equally 
antient  with  the  common  law. 

ivel.         S  13.  Thus,  by  the  cuftom  of  Gavelkind,  the  wi- 
dow is  entitled  to  a  moiety  of  all  the  lands  and  tene- 
_^   ments  which  her  huftiand  held  by  that  tenure  for  her 
Regii    dower.     But  it  is  forfeitable  by  a  fecond  marriage,  or 
*i6.     ^y  incontinence.    And  it  is  obfervable,  that  this  fpedes 
ird,,    of  dower  is  precifely  fimilar  to  that  which  exifted  in 
the  time  of  the  Anglo  Saxons. 

9  S  14.  By 
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$  14.  By  the  cuftom  of  Burrougb  Englijby  the  wi-   L5t.f.  37, 
dow  ihall  have  the  whole  of  her  hufband'g  lands  lA 
dower, 

§  1 5.  By  the  cuftom  of  moll  manors  of  which  lands 
are  held  by  copy  of  court  roll,  the  widows  of  copy- 
holders are  entitled  to  a  certain  part  of  their  hufband'g 
lands,  as  their  dower  or  free-bench;  of  whiah,  an 
account  will  be  given  in  Title  i  o.  Copyhold* 

§  1 6.  Dower  ad  ojiium  ecclejia^  is  where  a  man  of  Dower  ad 
full  age,  when  he  comes  to  the  church-door,  endows   9^*^"*  ^^ 
his  wife  of  his  whole  land,  or  of  the  half,  or  other   lj^.  f.  39. 
fmaller  part  thereof;  and  doth  declare  the  quantity 
and  certainty  x)f  the  land  which  fhe  (hall  have  for  her 

dower. 

% 

s 

S  17.  This  is,  in  all  probability ,  the  mod  antient 
fpecies  of  dower;  for  BraRon  fays,  9a  tf.  "  Et  fcien^ 
dum  eft^  id  quod  liber  homo  dot  fponfa  fua  ad  ojiium 
ecclefia  propter  nupiias  futuras^  et  onus  matrimonii^ 
*'  et  ad  fujientationem  uxoris  et  educationem  liberorum 
**  cum  fuerint  procreatiy  Ji  vir  pramoriatur.^*  It  is  ex- 
a£Uy  fimilar  to  the  mode  of  endowment  which  was 
pradifed  all  over  Europe  during  the  tenth  and  eleventh 
centuries  j  and  which  prevailed  in  England  when  Glan- 
ville  wrote. 


S  1 8.  Dower  ex  qffenfu  patrisj  is  only  a  fpecies  of  Dower  ex 
dower  ad  ojiium  ecclefia^  made  when  the  hufband's   patrie. 
father  is  alive ;  and  the  fon,  with  his  confent  exprefsly 

K  3  given. 
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given,  endows  his  wife  at  the  church-door  with  a  cer- 
tain part  of  his  father's  lands. 

i.  S  '9'  Thefe  two  laft  kinds  of  dower  were  not  abfo- 

lutely  binding  on  the  wife,  for  (he  might  refufe  them 
after  her  hufoand's  death,  and  claim  her  dower  at 
common  law ;  which  was  probably  the  reafon  that 
they  have  fallen  into  total  difufe. 

le  la  §  20.  There  was  another  kind  of  dower,  called  De 

'■  la  Plus  Belle,  which  was,  where  a  man  held  lands  by 
knight  fervice,  and  alfb  in  focagc,  and  on  his  death 
the  lord  entered  on  the  lands  held  by  knight  fervice, 
as  guardian  in  chivalry  ;  and  ihe  widow  occupied  the 
lands  held  in  focagc,  as  guardian  in  focage.  If,  in 
fuch  cafe,  the- widow  claimed  dower  out  of  the  lands 
held  by  knight  fervice,  the  guardian  in  chivalry  might 
pray  that  fiie  might  be  endowed  De  la  Plus  Belle  of 
the  lands  held  in  focage,  in  order  to  prevent  difmem- 
bering  the  lands  held  by  knight  fervice  j  which  were 
appropriated  to  the  defence  of  the  realm. 

The  abolition  of  military  tenures  has,  of  courfe,  put 
an  end  to  this  kind  of  dower. 

I  §  21.  A  widow  ha»  not  only  a  civil,  but  alfo,  a 

■'^  ■  moral  right,  to  dower.  Thus,  Sir  ^o/J/A  y^^y/ fays: 
**  The  relation  of  hufband  and  wife,  as  it  is  the  neareft, 
"  fo  it  is  the  earlieft ;  and,  therefore,  the  wife  is  the 
**  proper  objeft  of  the  care  and  kindnefs  of  the  huf- 
**  band.    The  hulband  is  bound,  by  the  law  of  God 

*'  and 
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"  and  man,  to  provide  for  her  during  her  life ;  and, 
*^  after  his  death,  the  moral  obligation  is  not  at  an 
**  end ;  but  he  ought  to  take  care  of  her  provifion 
<*  during  her  own  life.  This  is  the  more  reafonable, 
*'  as,  during  the  coverture,  the  wife  can  acquire  no 
"  property  of  her  own.  If,  before  her  marriage,  Ihe 
had  a  real  eftate,  this,  by  the  coverture,  ceafes  to 
be  hers,  and  the  right  thereto,  while  (he  is  married, 
^^  vefts  in  the  hulband :  her  perfonal  eftate  becomes 
'^  his  abfolutely,  or,  at  lead,  is'  fubjed  to  his  controul ; 
**  fo  that,  unlefs  fhe  has  a  real  eftate  of  her  own, 
"  (which  is  the  cafe  but  of  few),  fhe  may  by  his  death 
*^  be  deftitute  of  the  neceffaries  of  life,  unlefs  provided 
"  for  out  of  his  eftate,  cither  by  a  joiijiture,  or  dower.  ' 
"  As  to  the  huft)and's  perfonal  eftate,  unlefs  reftrained 
"  by  fpecial  cuftom,  (which  very  rarely  takes  place), 
*'  he  may  give  it  all  away  from  her  j  fo  that  his  '  real 
*'  eftate,  (if  he  has*  any),  is  the  only  plank  Ihe  can 
*^  lay  hold  of  to  prevent  her  finking  under  her  diftrefs. 
*^  Thus  the  wife  is  faid  to  have  a  moral  right  to 
«  dower." 


§  22.  Lord  Bacon  J  in  his  reading  in  the  ftatute  oi 
ufes,  fays ;  "  The  tenant  in  dower  is  fo  much  fa- 
*^  voured,  as  that  it  is  the  common  bye-word  in  the 
"  law,  that  the  law  favoureth  three  things  j  Iif(?, 
5*  liberty,  and  dower.*' 
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SeOion  i, 

1  to     TFTTLETON's  defimtian  of  dower  points  out  three 
circum{tances  as  abfolutely  necellary  to  its  cxift* 
ence ;  namely,  marriage,  fdfm,  and  death  of  the  huT* 
band, 

§  3.  As  to  the  marriage,  it  mud  be  aSually  folem< 
nized  in  the  manner  required  by  law,  and  between 
perfons  capable  of  contrafting  matrimony  together: 
for  it  is  a  maxim  of  law,  **  ubi  nullum  matrimenium, 
.  <*  ibi  nulla  dot,"  But  although  a  marriage  be  voidable, 
b.  I.  yet,  if  it  be  not  avoided  m  the  life-time  of  the  hufb^nd, 
his  widow  will  be  entitled  to  dower. 

§  3.  AltfioMgh 
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§  3.  Although  the  marriage  fliould  be  had  before 
the  parties  are  of  fufficient  age  to  confent,  yet  Lord 
Coke  lays,  that  if  the  wife  be  paft  the  age  of  nine  years    i  Inft.  35  a. 
at  the  time  of  her  hulband's  death,  ihe  (hall  be  en- 
dowed,  of  what  age  ft>cver  her  huiband  be,  although 
he  were  but  four  years  old  j  wherein  it  is  to  be  ob- 
ferved,  that  although  confenfus  non  concubittis  facii  ma-   Dyer  369  a, 
trimoniumy  and  that  a  woman  cannot  confent  before 
twelve,  nor  a  man  before  fourteen  ;  yet  this  inchoate 
and  imperfefl:  marriage,  (from  which,  cither  of  the 
parties  may  at  the  age  of  confent  difagrce),  fliall  en-  • 
title  the  wife  to  dower :  and  therefore  it  is  accounted 
in  law,  after  the  death  of  the  hufband,  legitimum  ma^ 
frimonium  quoad  dotem. 

§  4.  The  fad  of  nianiage  cannot,  in  aftions  for  How  the  faa 
dower  or  curtefy,  be  tried  by  a  jury,  but  only  by  the   ^^^^  bc"rfcd. 
biihop's  certificate  j  upon  the  pl^a  of  ne  unques  accouple 
in  loyal  matrimony :  becaufe  the  direO:  jurifdidion  over  B^a.  302  a. 
queftions  concerning  the  legality  of  marriage,  fpecially   ^1^^*  3^^  ^• 
belongs  to  the  ecclefiaitical  courts ;  and  its  fentences 
on  this  head  ar^,  in  general,  conclufive  to  the  tem« 
poral  courts, 

S  5.  Where  a  biAop  certified,  <«  ^od  copulata  fuit   WickhamT. 
^*  in  verq  matrimonio^  fid  elandeJUno^  et  quod  W.  et  E.   r"^^Car 
♦*  ihori  €t  menff  farticipatione  mutuo  cohabitaverunt^    35' • 
♦*  ad  mortem  pradiffi  JT.'-     It  was  refolved  that  the 
certificate  was  good ;  for  vero  matrimonioy  although 
cUindeftma^  copulati  is  as  good  as  legitime  copulati  matrix 
mrn,  for  they  arc  all  one  by  intendment ;  and  al- 
though 


\ 


Rep. 


Titif  VL  Zhuigr.  Ch.  H.  §  5- 
though  it  be  clande^inoy  yet  it  does  not  vi 
riage :  and  when  it  is  added,  ibori  et  me 
time  durante  vita  eobabitaveruntj  that  pre 
tinned  hufband  and  wife  during  hb  life, 
folved,  in  the  lame  cafe,  that  neither  the 
of  marriage  need  be  mentioned  in  the  l» 
cate,  not  being  material  nor  ifluable ;  th( 
tificate  being  conclufive. 

S  6.  No  replication  is  allowed  to  tti 
unquet  accoupU  in  loyal  matrimony :  nt 
tence  of  an  ecclefiafUcal  court  be  pleade 
a  marriage. 

$  7.  In  a  writ  of  dower*  the  defendan 
pleas:  ill.  Ne  unquei  accoupli  in  loyal 
hoc,  &c.  The  demandant  replied  to  the  I 
fet  forth  a  fentence  of  the  ecclefiaflical  co 
it  was  declared  that  fhe  was  lawfully  m 
defendant  demurred  to  the  replication  of 
ant,  to  the  plea  of  ne  unques  accsuple^  ant 
joined  in  demurrer. 

Lord  Chief  Juftice  Willes.—'-^  I  am  < 
"  there  can  be  no  replication  to  a  genera 
''  a  perfon  of  his  legal  trial.  Here  the  fc 
•*  only  right  of  trial,  by  his  certificate  tc 
**  and  if  this  replication  be  allowed,  the  \ 
**  oufted.  A  fentence  in  a  fpiritual  court 
*•  cord,  and  if  it  comes  in  queftion  hi 
^  tried  by  the  country  ;  neither  is  it  final 
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*'  ties,  for,  (as  Oughton  fays  rightly),  they  may  at  any 
*'  time  apply  to  have  it  reverfed :  but  the  bifliop's 
*^  certificate  is  conclufive  and  final  to  all  intents,'*       '' 

Clivej  Juftice. — ^^  There  never  was  a  precedent  of 
*'  fuch  a  replication  as  this.     I  think  ne  unques  accoupU 
*'  in  loyal  matrimonies  is  a  general  iffue;  and  fuch  a    VidcHarg* 
**  replication  as  this  cannot  be  allowed,  for  it  endea-      ^'  ^^^ 
**  vours  to  draw  the  trial  to  the  country,  which  the 
**.  law  doth  not  permit.'* 


§  8.  It  has  been  determined  in  a  modem  cafe,  that   lldenon  r. 
the  lawfulnefs  of  a  marriage '  celebrated  in  Scotland^   ^H^Bkck* 
may  be  tried  by  a  jury ;  and,  therefore,  that  a  replica-    i45' 
tion  to  a  plea  of  ne  unques  accouplSy  &c.  in  a  writ  of 
dower,  alleging  a  marriage  in  Scotland^  may  conclude 
to  the  country. 

§  9.  A  divorce  propter  fervitiam  et  metum  is  no  bar   EfFca  of 

of  dower,  becaufe  it  does  not  diflblve  the  bond  of  ma-      *^®"^- 

trimony;  but  is  only  a  permiflion  to  the  parties  to 

live  feparate,   that  the  wife  may  be  fecure  from  the 

hufband's  cruelty  and  ill  ufage.     But,  in  a  cafe  of  this   Shute^v. 

kind,  a  court  of  equity  will  not  affift  a  widow  in  re-   ^^t*  ^^^^ 
'^  "1     /  .       *«»  Cha.  Ill* 

covering  her  dower,  but  will  leave  her  to  her  remedy 
at  law. 

§10.  Lord  Coke  fays,  that  a  divorce,  cau/a  adulterii^   i  Inft.  32  «. 
is  no  bar  of  dower,  becaufe  it  does  not  diffolve  the   2inft.43c. 
marriage,  but  only  feparates  the  parties,  a  men/a  et 
thoro  ;  and  the  marriage  ftill  continues  in  force.     Roll^    i  Roll.  Ab. 
in  his  Abridgement,  fays,  that  a  divorce  of  this  kind      ^ 

bars* 
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io«-       ban  dower ;  but  Lady  StPwePs  cafe  is  a  dire£t  autho- 
rity in  fui^rt  of  Lord  Coke's  aflertion. 

It  is  fomewhat  fmgular,  that,  in  an  age  when  adul. 
tery  ii  become  fo  comoMn,  this  point  fliould  be 
doubtful. 


.35«.  S  II.  A  divorce  cau/a  pracontra£iut,  cattfa  cenfan- 
gmnitat'u,  t^nitatitf  or,  /rigidttatit,  ban  the  wife  of 
dower ;  for  Qiefe  diflblve  the  vinculum  matrimomiy  and 
leave  the  parties  at  liberty  to  marry  again.  But  if  the 
hulband  dies  before  a  fratence  of  divorce  is  pronoun- 
ced, the  wife  will  be  entitled  to  dower ;  for  the  marri- 
age being  only  voidable,  and  not  adually  avoided  by 
fentence,  in  the  life-time  of  both  the  parties,  it  cannot 
be  avoided  afterwards  j  and,  confequently,  the  tHHu^ 
muft  certify  that  the  parties  were  married. 

of  the        $1  ^*  '^^^  fecond  circumftance  required  to  the  ex- 
^^        iftence  of  an  eftate  in  dower,  is,  that  the  hulband 
a'     fiiould  be  feifed  fbme  time  during  the  coverture  of 
thofe  things  whereof  the  wife  is  dowable.     But  there 
is  no  neceflity  of  a  fdfin  in  £t£t,  as  in  the  cafe  of  cur- 
tefy ;  for  a  feifm  in  law  will  be  fuffident,  otherwife  it 
{66.       would  be  in  the  hufband's  power,  cither  by  his  negli- 
gence or  malice,  to  defeat  his  wife  of  that  fubfiAaice 
after  his  death,  which  the  law  has  provided  for  her  ^ 
and  (he  cannot  enter  to  gain  a  feifm  in  her  own  right, 
ai  he  may  do  into  lands  defcended  to  her,  in  order  to 
entitle  himfelf  to  be  Knaut  by  the  curtefy. 

§13.  Where 
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S  13.  Where  the  anceftor  dies  feifed,  and  the  heir    Lit.  f,  448, 
dies  before  he  has  made  an  aftual  entry  on  the  lands, 
his  widow  fliall  notwithftanding  be  endowed  ;  becaufe.   Tit.  i.  f.  36. 
by  the  defcent  of  the  lands  on  the  heir,  he  acquired  a  ^ 

fdfin  and  freehold  in  law,  though  not  in  deed.  It  Pcrk.  371. 
"would  be  the  fame,  if,  upon  the  death  of  the  an- 
ceftor, a  ftranger  had  entered  upon  the  lands  and 
abated ;  for,  between  the  death  of  the  anceftor  and 
the  entry  of  the  abator,  there  was  a  fpace  of  time 
during  which  the  heir  had  a  feifin  in  law. 

§  14,  If  the  anceftor  died  feifed,  and  a  ftranger  had  -p^^i^^  ,5-^ 
abated,  and  afterwards  the  fon  had  married,  and  died 
before  entry,  his  widow  would  not  be  entitled  to 
dower ;  becaufe  the  feifin  in  law  which  the  fon  had 
acquired  upon  the  death  of  his  anceftor,  was  devefted 
by  the  abatement,  before  the  marriage.  So  that  the 
fon  had  neither  a  feifin  in  law,  nor  in  deed,  during  th« 
coverture. 

§  15.  Lord  Coke  fays,  that  if  a  huft)and  makes  a  i  Inft,  32  «. 
leafe  for  life,  referving  rent  to  him  and  his  heirs,  and 
marries  and  dies,  his  wife  fliall  not  be  endowed  of  the 
reverfion,  becaufe  there  was  no  feifin  in  deed  or  in 
la^  of  the  freehold  ;  nor  of  the  rent,  becaufe  the  huf-^ 
band  had  but  a  particular  eftate  therein,  and  no  fee- 
fimple.  But  if  the  huft)and  makes  a  leafe  for  years 
referving  a  rent,  and  marries,  and  dies,  the  wife  fhall 
be  endowed  of  the  third  part  of  the  reverfion^  toge- 
ther with  the  third  part  of  the  rent 

• 

S  16.  If 
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41  a.  §  1 6.  If  a  perfon  devifes  his  lands  to  his  executor 

'fj,'  for  the  pajinent  of  his  debts,  and,  after  the  payment 
of  his  debts,  to  his  fon  in  tail,  and  the  fon  marries, 
and  dies  before  the  debts  are  paid,  yet  his  wife  Oiall 
have  dower ;  becaufe  the  eflate  of  the  executors  is  only 
a  chattel  intereH:,  and  the  freehold  veiled  in  the  fon 
on  the  death  of  his  father.  But,  in  a  cafe  of  this 
kind,  the  wife's  dower  cannot  commence  in  pofTeffion, 
nor  can  damages  be  recovered  for  detaining  it,  uatil 
the  debts  of  the  tedator  are  paid. 

a.13*.  S  '?■  Sir  William  Blackjlone  fays,  that  if  the  land 
abides  in  the  huiband  for  the  interval  of  but  a  fingle 
moment,  it  feems  that  the  wife  Ihall  be  endowed  there- 
of. Thus  it  has  been  ftatcd,  that  although  a  ftranger 
fhould  enter  immediately  on  the  death  of  the  ancellor, 
yet  the  feifm  in  law  which  the  heir  acquired  upon  the 
death  of  his  anceftor,  and  which  only  la/led  for  an  in* 
flant,  «'as  fuflicient  to  entitle  his  wife  to  dower. 

lonT.        §  iS.  Soj  wherethefotherandfon  werebothhanged 

E.501.   i"  one  cart,  but  the  fon  was  fuppofed  to  have  furvived 

!•         the  father,  by  appearing  to  ftruggle  longetl  \  whereby 

he  became  fdfed  in  fee  of  an  eftate  by  furvivorfliip ;  in 

confequence  of  this  feifm,  his  wife  had  a  verdid  for 

her  dower. 

icafr,  §  19.  If  a  tenant  for  years,  or  at  will,  makes  a  feoff- 
ment in  fee,  his  wife  (hall  be  endowed,  until  the  feoff- 
ment is  defeated ;  becaufe  the  tenant  for  years  ac- 
quired the  freehold  and  ownerihip  of  the  land  by 
di'Teifm, 

S  20.  It 
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§  20.  It  is,  however,  bid  down  by  Lord  Coke^  that  i  Inft^  31  *. 
of  a  feifin  for  an  inftant,  a  woman  fhall  not  be  en- 
dowed. This  pofition  is  thus  explained  by  Black/lone :  2  Comm.  131. 
"  The  feifin  of  the  hulband  for  a  tranfitory  inftant 
only,  when  the  fame  ad  which  gives  him  the  eftate, 
conveys  it  alfo  out  of  him  again,  (as  where  by  a 
fine  land  is  granted  to  a  man,  and  he  immediately 
*'  renders  it  back  by  the  fame  fine),  fuch  a  feifin  will 
<^  not  entitle  the  wife  to  dower :  for  the  land  was 
"  merely  in  tranfitu^  and  never  refted  in  the  huft)and ; 
^'  the  grant  and  render  being  one  continued  aft." 

5  21.  Thus  Lord  Coke  fays,  that  if  two  joint  te-    ,  inft.  31^. 
nants  be  in  fee,  and  one  of  them  makes  a  feoffment  in 
fee,  his  wife  fhall  not  be  endowed. 

§  22.  If  leffee  for  life  makes  a  feoffment  in  fee,  and  Bro.  Ab.  Tit. 
dies,  his  wife  fliall  not  have  dower ;  becaufe  he  gained   ^^^^''»  P*3o* 
the  fee  but  for  an  inftant,  and  parted  with  i{  again,  and 
this  was  no  diffeifin. 


§  23.  Where  a  tenant  in  fpecial  tail  married  a  fecond   Amcotts  ▼. 
wife,  who  was  not  dowable  of  the  eftate  tail,  (infra,    q*^  j"  ^'   ^ 
ch.  3.),  and  afterwards  made  a  feoffment  in  fee,  and 
died ;  it  was  refolved  that  his  widow  ihould  not  have 
dower,  becaufe  her  huft)and  gained  the  fee  but  for  an 
inftant. 


§  24.  ]Wrhere  a  huft)and  became  entitled  to  eftates  by  Sncyd  ▼. 

virtue  of  furrenders  from  tenants  by  copy  of  court  ,  >^tk.'442. 

roll,  and  immediately  granted  them  out  again  by  copy  4  ^^P-  ^4  ^• 

of  court  roU.    It  was  decreed  by  Sir  Jofeph  Jekyll,  that  ^'^^  ^''^'  ^^' 

this  f 
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this  inftantaneous  fofin'  of  the  freehold  would  not  en* 
title  the  \rife  to  dower. 

§  35.  With  refpe£l  to  the  feifin  which  is  neceflary 
by  the  cuftom  of  Gavelkind^  to  entitle  a  woman  to 
dower,  Mr.  Umbardt  in  his  perambulation  of  Kent, 
has  advanced  an  opinion,  that  a  feifin  in  law  is  not 
fufGdent  to  entitle  a  woman  to  dower;  becaufe  the 
words  of  the  cuftom  are,  *'  De  ienementi  dontfon  baron 
**  mourufi  vejiuetfeiji-"  which  only  extends  to  lands 
whereof  the  hutband  was  really  and  adually  feifed ; 
and  cuftoms  derogatory  to  the  conmion  law,  ought  to 
receiTe  a  ftri£t  conftmdion. 

Mr.  Robin/on,  in  his  treatile  on  Gavelkind,  has  con* 
troverted  this  opinion,  and  obferved,  that  whatever 
may  be  the  ftri&  literal  fenie  of  the  word  vejlu,  it  can 
fcarce  be  fufGcient  to  add  fo  unreasonable  a  qualifica- 
tion to  the  cuftom,  as  that  the  negle^  of  the  huftiand 
in  gaining  an  adual  feifin  by  entry,  (hall  prejudice  the 
-  wife,  without  a  ftrong  ufage  accordingly. 

%  26.  It  follows,  from  thefe  cafes,  that  although 
the  hu{band  fhould  have  a  clear  right  to  the  lands, 
under  a  conveyance  to  ufes,  yet,  if  he  docs  not  enter, 
his  wife  will  not  be  entitled  to  dower.    Thus,  where 
a  man  bargained  and  fold  land  to  another  wd  1 
heirs,  with  a  provifo,  that  if  a  particular  ad  was  doi 
the  bargain  and  fale  ftiould  be  void ;  afterwards  i 
bargainor  married,  and  the  provifo  was  broken :  t 
huft)and  died  before  entry.    Adjudged  that  his  wide 
fhould  not  be  endowed. 

5>7-T 
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§  27.  The  lad  circumftance  required  to  the  exift-   Death  of  the 
ence  of  aft  eftate  in  dowef ,  is  the  death  of  the  huf- 
band :  and  it  is  faid,  that  nothing  but  the  natural  death    i  Inft.  53  h. 
of  the  hufband  will  give  a  title  to  dower.     Though 
there  are  fome  authorities  to  prove,  that  banilhment  by   jcnk.Ccnt.  i. 
abjuration,  or  by  parliament,  which  is  a  civil  death,    ^'j  V"' 
\v^ill  have  the  fame  eflfect* 

§  28.  With  refpeft  to  the  perfons  who  are  capable    whamaybc 
of  being  endowed,  all  women,  who  are  natural  bom    endowed, 
fubjedi^  and  have  attained  the  age  of  niiie  years,  are,    Ljt.  f.  36. 
by  the  common  law,  entitled  to  dower,  although  their 
hufbands  ihould  be  but  four  years  old.     And  Lord    x  Inft.  33  a. 
Coke  fays,  that  if  a  man  marries  a  woman  who  is  only 
feven  years  old,  and  afterwards  aliens  his  land,  and 
the  wife  attains  the  age  of  nine  years,  and  then  the 
hufband  dies,  ihe  (hall  be  endowed.     For  although  (he 
was  not  abfoluteiy  dowable  at  the  time  of  her  mar*- 
riage,  yet  ihe  was  conditionally  dowable,  if  (he  at- 
tained the  age  of  nine  years  before  the  death  of  her 
hufband. 

S  29.  Notwithflanding  the  favour  which  common   y^^  ^^^ 
law  fhews  to  women  in  this  refped,  yet  there  are  fome   in5fpaWc 

of  having 

cafes  in  which  women  are  incapable  of  claiming  dowen   Dower. 

5  30.  Aliens  are  not  capable  of  claiming  dower ;  Alieoi. 

for  the  fame  reafon,  that  an  alien  cannot  be  tenant  Vide  Til  5. 

by  the  curtefy.    But  by  the  leic  corona^  the  queen  ^^'  * '    *^* 
might  be  ^endowed ;  and  in  confequence  of  a  petition 

from  the  commons,  an  zBi  of  parliament  was  made  in  Rot.  Pari. 

BHen.s^,  (not  printed  in  the  ftatutes),  by  which  all  ^«l-4-p.»28. 

Vol,  L  L  women 


( 
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women  aliau,  vho  from  thenceforth  ifaoul^  be  mar- 
lied  to  Englijbaatf  by  licence  from  thfe  king,  are  en- 
abled to  demand  their  dower  after  their  hufband'a 
death}  in  the  iame  manner  as  Ett^iijb  women. 

S  31.  But  if  an  alien  be  naturalized  by  a£l  of  par- 
liament,  fhe  then  becomes  entitled  to  dower,  out  of 
all  the  lands  whereof  her  hufband  was  feifed  during 
the  coverture. 

'■  'i-  §  32.  In  the  cafe  where  a  woman  is  created  a  deni- 
zen, fiie  becomes  entitled  to  dower  out  of  all  the  lands 
whereof  her  hufband  was  feifed  at  the  time  when  fhe 
was  created  a  denizen :  but  not  out  of  lands  whereof 
he  wa£  feifed  before,  and  which  he  had  aliened. 

;«.  5  33-  ^'■'i  ^"^^  ^y*»  that  if  a  Jew  bom  in  Etig- 

V  ^-      loTid,  marries  a  ytwefs,  bom  alfo  in  England,  and  the 

hufband  becomes  a  convert,  and  purchafes  lands,  his 

wife  fliall  not  be  endowed. 

n  S  34*  By  the  &zt}ite6Rich.  3.  flat.  i.  c.  6.,  it  is 

enaded,  that  whenever  any  woman  is  ravifhed,  (that 
is  ftolen),  and  afterwards  confents  to  live  with  fuch 
TaviOio:^  the  &all  be  ipfifa&Q  difabled  from  claiming 
dcmer. 
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Of  what  Things  a  Wman  is  dowabkj  and  tbt  Natitre 

of  this  Ejiitti. 


%  1 .  Mftatrs  in  Fee-Simple. 
4.  Efiaies  Tail, 

8.  ^alified  or  Bnfi  Fees. 

9.  Reverfions  after  Eflates  for 
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fome  Kinds, 
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I 


^19. 
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24- 
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33- 

34- 
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37- 

39- 
40. 


Mates  not  <fhhtriianie. 
£fiates  in  yoint -Tenancy. 
Wrongful  Eflates. 
Lands  affignedfor  Dower. 
A  Cajlle  or  Fortrefs. 
Mortgages. 
Ufes  and  Trufts. 
fVheire  Dower  ceafes  with 

the  EJlate. 
Nature  of  this  £flate. 
7%e    Dowrefs    entiiled  t4 

Emblements. 
Retrained  from  jTtenation. 
And  from  WeJte. 
NotfubjeSl  to  her  Hu/hand^s 

Ineumiraiues. 


Se£Uoa  i» 

A  WOMAN  is  entitled  to  dower  out  of  all  the  Effsit^s  to 
lands,  tenemeitts,  and  hereditaments  whereof  hear  ^^•^"■P^- 
huaand  was  feifed^  m  fee^fei^fc,  at  toy  timeduriftg 
the  coverture. 


$  2.  A  woman  is  entided  to  dowir  out  of  iharesr  in  Buckcridg; 
llie  navigadon  of  the  mer  AHiWi  where  the  hufbaad  if  ^  y^^ul' 


teDMC  in:  fed  «f  foehrfiares^r 

I.* 


652. 


$3- If 
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(•  S  3*  If  ^^  hufband  feifnl  in  fee  of  lands,  exchanges- 
.  them  for  other  lands,  his  wdow  ihall  have  her  ele£tion 
to  be  endowed,  either  of  the  lands  given,  or  taken  in 
exchange ;  becaufe  her  hufband  was  feifed  of  both 
during  the  coverture.  But  flie  fhail  not  have  dower 
of  both,  for  that  would  be  unreafonabk*. 

1.  §.  4.    A  woman  is  alfo  entitled  to  dower  out  of 

eftates  in  tail  general  or  fpecial ;  and  dower  is  an  in- 
cident fo  infeparably  annexed  to  <in  eftate  tail,  that 

a.  it  cannot  be  reflniuied  by  any  proviTo  or  condidon 
whatever. 

f-  §  5.  Although  the  eftatc  tail  Ihould  determine  by 
fhe  death  of  the  hufband,  without  iflue  capable  of  in- 
heriting the  ellate  tail,  yet  the  wife  Ihall  be  endowed 

;•  of  a  third  of  fuch  eftate }  becaufe  dovfer,  like  curtefy, 
is  a  condition  tacite  annexed  to  the  gift  of  every 
eilate  tail. 

§  6.  If  a  tenant  in  t:ul  covenants  to  Ibuid  feifed  to 

a;    the  ufe  of  himfelf  for  life,  retfiainder  to  the  ufe  of  hi$ 

eldefl  fon  in  tail,  and  afterward*  marries  and  dies,  his 

wife  fhall  be  endowed ;  becaufe,  when  a  tenant  in  tail 

*'   limits  an  eftate  for  his  own  life,  he  has  executed  all 

n>   the  power  that  he  had,  and  the  retnamder  is  merely 

*'  void ;  fo  that  he  continues  tenant  in  uil,  as  he  was 

before. 

§  7.  It  fhould,  however,  be  obferved,  that  a  woman 
it  not  dowable  of  an  eftate  tail,  unlels  her  ifllie  is 
capable  of  inheriting  it.     So  tbit  if  landi  are  limited 
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to  A.  and  the  heirs  of  his  body  by  IB.  his  wife,  and  B. 

dies»  if  A.  marries  a  fecond  wife  fhe  will  not  be  en- . 

titled  to  dower  ;  becaufe  her  ifliie  cannot  inherit  this 

eftate  tail.  , 

S  8.  A  woman  is  dowable  of  a  qualified  or  bafe  fee    Qualified  or 
until  it  is  defeated.     So  that  if  a  tenant  in  tail  conveys 
his  eftate  tail,  by  fine,  to  A.  and  his  heirs,  the  wife  of  cafe, 
A.  is  entitled  to  dower  againft  her  huft)and*s  heirs.    'o^^-95' 
It  is  the  fame  where  an  eftate  tail  is  conveyed  to  a 
perfon  and  his  heirs  by  bargain  and  fale,  ox  leafe  and 
releafe. 

•  §  9.  Where  a  tenant  in  tail  is  attainted  of  high  Plowd.  J57. 
treafon,  the  king  becomes  entitled  to  the  eftate  as  long 
as  there  are  heirs  of  the  body  of  the  tenant  in  tail ; 
and  if  the  king  grants  this  eftate  to  a  man  and  his  heirs, 
the  wife  of  fuch  grantee  will  be  dowable  of  it  j  for  he 
has  a  qualified  fee. 

§  lo,  A  woman  is  entitled  to  dower  of  a  reverfi'on   Revcrfiont 
expectant  on  a  term  for  years.     Thus,  if  a  man,  either   *^*«^Eftatcs 
before  or  after  marriage,  makes  a  leafe  for  years,  re-    i  inft.  ^i  a. 
ferving  rent,  his  wife  will  be  entitled  to  a  third  of  the 
land  for  her  dower ;  and  alfo  to  a  third  of  the  rent,  as 
incident  to  the  reverfion.   But  if  no  rent  be  referved  on 
a  leafe  for  years,  made  before  the  marriage,  then,  al- 
though the  widow  may  recover  a  third  of  the  reverfion, 
yet  it  will  be  with  a  cejfat  execuiio  during  the  term* 

§  II.  Where  lands  are  mortgaged  for  a  term  of  Equities  of 
years  only,  a  woman  will  be  entitled  to  dower  of  the   ^f^*'"^^'^" 

L  3  equity    Kinds. 
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equity  of  redempdon.    But  if  the  lands  ire  mortgaged 
in  fee,  the  wife  will  not  be  entitled  to  dower.    Hie 
r«a£)ns  for  this  diffhtncc  will  be  explained  under 
Title'  XV.  Mortgage. 

P       5  1-3.  .If  lands  are  fequef^ed  by  the  Court>of  Chan- 
cery, befois  marriage,  for  a  perfonal  duty,  yet  a  right 
.    to  dower  will  attach  on  thcnu 

S  13.  A  woman  b  dowable  of  an  eflate  held  in  co- 
parcenary,  or  in  common ;  but  not  of  an  eflate  held 
in  joint  tenancy.  The  reafon  of  which  will  be  ftated 
under  thofe  Titles. 

§  14.  We  have  feen  that  there  may  be  a  cuftomary 
dower  (^  o^yhold  eftates.— An  account  of  this  fpecies 
of  dower,  and  of  the  incidents  attending  it,  will  be  given 
under  Title  S.  Copyhold. 

§  J5.  Incorporeal  hereditaments,  fuch  as  advowfom, 
tythes,  commons,  and  rents,  are  alfo  liable  to  dower ; 
as  will  be  Ihewn  under  thofe  rrfpeAive  Titles. 

§  16.  There  are  fome  cafes  in  which  a  widow  has 
a  right  of  eleftion,  as  to  the  property  out  of  which 
fte  is  entitled  to  dower.  Thus,  it  has  been  Ifated,  that 
a  woman  ihall  not  be  endowed  both  of  the  land  given 
in  exchange  and  of  the  land  taken  in  exchange,  but 
flie  may  have  her  eleftion  to  be  endowed  of  which  - 
Ihe  will. 

S17.  9>» 
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§  17.  So  if  a  perfon,  havihg  a  feignory,  marries.  Perk,  £  jad. 
jnd  afterwards  purchafes  the  tenancy  in  fee,  and  dies, 
his  widow  fhall  have  an  eledion  to  be  endowed  eitfaier 
of  the  feignory  or  of  the  tenancy.  But  if  the  tenancy 
had  efcheated,  the  wife  would  not  have  an  election, 
but  would  be  obliged  to  accept  dower  out  of  the 
tenancy ;  becaufe  the  feignory  was  determined  during 
the  coverture  by  the  ad  of  law. 

There  are  fome  other  cafes  where  a  wid6w  has  a* 
right  of  eledtion,  which  will  be  mentioned  in  the 
fubfequent  Titles, 

# 

§  1 8.  Having  Hated  the  different  kinds  of  property   What  Things 
which  are  liable  to  dower,  I  fliall  now  examine  what  ^^  Dower, 
things  are  exempted  from  this  charge, 

§  19.  An  eflate  in  dower  is  a  continuation  of  the   Eflates  not  of< 
inheritance,  and  is  therefore  only  incident  to  eftates  of  *"    "^»c«» 
inheritance,  and  not  to  mere  eflates  for  life.    Thus, 
BraHon  fays,    "  5/  aufem  ita  fa£la  effet  donatio^  lit  Ji  ^2  b. 
•*  dicam  do  iibi  iantam  ierram^  nulla  faSa  mentione  de 
^  hetredibttSy  tfta  donatio  fe  mn  e\tendit  ad  haredcs,   3  p.  Wmt. 
•*  Ttifi  tantum   ad  vitam   donatoris ;    ideo   cejfat  doth   *^5' 
**  fetitlo:^ 

%  20,  It  15  not  only  neceffary  that  the  hufband 
fhould  hiaive  an  eftate  of  inheritance^  to  entitle  his  wife 
to  dower,  but  that  inheritance  muft  htjimul  etfemel  in 
him.  The  cafes  on  this  fubjed  will  be  Hated  in  Title 
XVI,  Remamder. 

L  4  §21.  Eflates 
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%  31.  EfUites  hel4  in  joint  toiancy  are  notfubjed 
to  dower ;  the  reafon  of  which  will  be  ftated  under 
that  Title. 

S  22.  Awoman  in  not  dowablc  of  a  wrongful  eftate. 
So  that  if  a  tenant  in  tail  difcontinues  in  fee,  and  after. 
B.  wards  marries,  and  difleifes  the  difcontinuee,  and  dies 
feifed,  his  wife  fliall  not  have  dower  \  becaufe  the  ifllie 
is  remitted  to  the  ancient  intail>  and  the  eflate  of  the 
hufband  was  wrongful, 

§  35.  So,  where  a  man,  having  a  title  to  land, 
\l  enters,  and  difleifes  the  tenant,  and  dies  fdfed,  upon 
which  his  heir  enters :  now  the  hdr  is  remitted  to  the 
appent  right  wjiich  his  anceftor  had ;  and,  by  con. 
fequence,  the  wife  of  the  anceflor  is  not  entitled  to 
dower  out  of  the  wrongful  ellate,  whereof  her  hufband 
was  feifed,  during  the  coverture, 

S  24.  A  woman  is  not  dowable  of  lands  »fl1gned  to 
another  woman  in  dower :  fo  that  if  the  ancefl:or  of  a 

,_  married  man  dies,  and  he  endows  ihe  widow  of  fuch 
anceflor  of  one  third  of  the  lands  which  defcended  to 

I.  him,  and  dies,  his  widow  will  only  be  entitled  to  a 
third  of  the  remaining  two  thirds ;  for  it  is  a  maxim 
of  law,  that  dot  d$  dote  peti  non  debet.      And  this 

,y,  rule  is  as  ancient  as  the  time  of  Gknville,  vrho 
f?ys,  "  Item  in  divijionem  non  veniunt  res  quas  tet 
.  "  nerunt  muHercs  alia  in  delcm,  utide  frius  dotata 
«  fucrint." 

S  25.  The 
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§  25.  The  reafon  upon  which  this  do6bine  is 
founded  is,  that  when  the  heir  endows  the  widow  of 
the  anceftor,  the  affignment  of  fuch  dower  defeats  the 
feifin  which  the  heir  acquired  by  the  defcent  of  the 
lands  on  him  :  fo  that  the  widow  is  in  of  the  eftate  of  Vide  infra, 
i)er  hufband,  and  the  hdr  is  confidered  as  never  having 
been  feifed. 

§  26.  In  the  fame  manner,  if  a  woman,  cm  whon^  Bro.  Ab.  Tit. 
lands  defcend,  endows  her  mother,  and  afterwards  Curtc^'xo. 
marries  and  has  iiTue,  and  dies  in  the  life-time  of  her 
mother,  her  hufband  will  not  be  entitled  to  an  eftate 
by  the  curtefy  in  thofe  lands  whereof  the  mother  was 
endowed ;  becaufe  the  daughter's  feifin  was  defeated 
by  this  endowment* 

§  27.  Where  no  dower  is  ailigned,  the  rule  of  dos 
de  dote  does  not  take  place. 

§  28.  Lands,  fubjeft  to  a  title  of  dower,  were  de-  Hachinsv. 
vifed  to  a  perfon  in  fee,  who  died  leaving  a  widow ;  ^  Vern!  4ot. 
this  widow  fued  for  her  dower  and  recovered  a  third 
part  of  the  whole,  without  any  regard  to  the  title  of 
dower  in  the  widpw  of  the  teftator,  who  did  not  put 
her  claim  in  fuit.  It  was  holden  by  the  court,  that 
t\^^  teftator's  lyidow,  not  hjtving  recovered  her  dower, 
it  was  tp  be  laid  out  of  the  cafe ;  and  the  dower  of 
the  devifee's  widow  wa^  not  therefore  to  be  looked 
upon  as  dos  de  dotef 

§  29.  By  the  old  law,  confirmed  by  Magna  Chart a^   a  Caftle  or 
Cr  7.  J  a  woman  was  not  dowjible  of  a  caftle  or  fortrefs,    ^^'*"-  : 

nor 


9  loft.  16.       iior  even  of  the  C24>ital  mefluage,  bdng  caput  bartmim 
I  inft.  31  ^.     ^^  cmiMus.    This  dodrine  muft,  hc\rever,  be  under- 

ftood  to  be  applicable  to  baronies  by  tenure  only ;  and^ 
therefore,  the  circutnftance  of  a  perfoa's  bong  created 
a  baron  by  a  title  taken  from  a  principal  manfion* 
houfe  in  his  pofieffion,  will  not  make  dot  houfe  caput 
haronia^  fo  as  to  exclude  the  wife  from  claiming  dower 
9Ut  of  it  \  for  fuch  a  barony  is  merely  titular,  and  a 
titular  barony  cannot  have  caput  barcniA. 

Gemid  t.  S  3^*  Lady  Gerrard  brought  a  writ  of^  dower,  and 

^^57^j:         demanded  a  third  part  of  a  capital  meflfuage  called 

Bromtey  Hail. 

The  defendant  pleaded  that,  time  out  of  memory, 
it  had  been  called  as  well  by  the  name  of  Gerard's 
Bromley  as  Bromhy  Hallj  of  which  Sir  Tbemas  Gerard 
Knt.  was  created  Lord  Gerard  of  Gerard* s  Bromley j  he 
.  being  refident  with  his  family  in  the  faid  capital  mef* 
fuage,  and  the  faid  mefTuage  then  became  caput  baroma 
Jiue^  and  derived  the  title  of  the  mefluage  and  barony 
to  himfelf,  by  divers  defcents  ;  and  demanded  judge- 
ment^ if  ihe  fhould  be  endowed  of  it,  and  averred 
that  he  had  afligned  to  her  a  third  part  of  his  other 
lands,  Vfc.  The  demandant  demurred  generally.  The 
Court  of  Common  Pleas  gave  judgement  for  the  de- 
mandant. 

Upon  a  writ  of  error  in  the  Court  of  King's  Bend), 
the  judgement  was  affirmed. 

5  51.  A  woman 
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$  3 1 .  A  woman  is  not  entitled  to  dower  out  of  an  Mortg«g«^ 
eftate  conveyed  to  her  hufband  by  way  of  mortgage ; 
of  which,  an  account  will  be  given  in  Title  Mort- 

$  32.  A  woman  was  never  allowed  dower  of  a  ufe,  Ufcs  tnd 
nor  is  Ihe  now  entitled  to  dower  out  of  a  truft  eftate  \ 
of  which,  the  reafons  will  be  given  in  Titles  Ufe  and 
Truft. 

%  xx.  We  have  feen,  that  in  cafes  of  eftates  tail,   WhcreDowcr 
the  dower  of  the  wife,  and  the  curtefy  of  the  hulband,   the  Eftatc* 

continue  after  the  eftate  charged  with  them  is  deter-   Ante,  f.  5. 

.  Til  c.  ch.2 

mined.     But  there  are  feveral  cafes  in  which  dower 

and  curtefy  ceafe  upon  the  determination  of  the  eftate ;   Lit.  f.  393. 

I  ft.  Where  the  fee  is  evicted  by  a  title  paramount, 

both  dower  and  curtefy  neceifarily  ceafe :  2d,  Where  Ante,f.a2,33. 

the  feifm  of  the  huft)and  is  wrongful,  and  the  heir  is   f/j^/'  *^  *  '* 

remitted,  by  which  the  wrongful  eftate  is  determined, 

the  right  to  dower  ceafes :  3d,  Where  the  donor  en-   Vide  Tit,  13. 

ters  for  breach  of  a  condition,  it  defeats  the  right  to 

dower  anci  curtefy :  4th,  Where  a  perfon  feifed  in  tail, 

dr  of  any  other  determinable  fee,  conveys  in-  fee,  the 

right  to  dower  and  curtefy  can  only  be  commenfurate  10  Rep.  97  h. 

wiA  the  eftate  of  the  grantee,  and  muft  neceffarily  '  ** 

ceafe  when  that  eftate  is  determined  :  5th,  Where  an   Fbvell  v. 

eftate  in  fee  is  only  tp  continue  until  a  certain  event   ^??'![I^*i . 

^  I  Roll.  Ad. 

happens,  it*  feems  doubtful  whether  the  wife  ftiall  be  676. 
endowed  or  not.    But  where  an  eftate  in  fee  is  ori«   '    ^^"' ' 
ginally  created,  but  by  fubfequent  words  is  made  dc-   j^,  i^.  „.  4.* 
terminable  upon  fome  particular  event ;  there,  if  that 
particular  event  happens,    the  wife's  dower  and  the 

5  hufband's 


156  ^'itleVL  Dowir.  Ch.vL  S  33— 3^* 

Vide  Tit.  38.   huftand's  curtefy  ccafe  with  the  eftate.    The  cafe  of 

Buckworth  V.  'Thirkell^  contradids  this  doftrine. 


Nature  of 
this  Ellate. 


§.  34.  The  intcreft  which  the  wife  acquired  in  the 
lands  by  way  of  dower,  was  feldom  greater  than  for 
her  own  life,  unlefs  it  was  otherwife  fUpulated  at  the 
time  of  the  marriage :  and,  in  England^  dower  does 
not  appear  to  have  ever  confided  of  more  than  an 
eftatc  for  life. 


1  Inft.  148^. 
141  a. 


Gilb.  Ures> 
357- 


§  35.  Before  the  abolition  of  military  fervices,  the 
dowrefs  was  attendant  on  the  heir,  or  whoever  elfe  was 
entitled  to  the  reverfion,  for  the  third  part  of  the  fer- 
vices which  her  hufbandwas  bound  to  perform;  and 
ftill  ihc  holds  of  the  heir  by  fealty  :  for  the  ailignment 
of.  dower  by  the  heir  is  a  fpecies  of  infeudation  which 
is  not  prohibited  by  the  ftatute  of  quia  emptores^  be* 
caufe  the  heir  does  not  depart  with  the  fee* 


The  Dowrefs 
entitled  to  ' 
EmUements. 

%  Inft.  So. 


Id.  81. 


I  Tnll.55*. 
n.  3. 


§  36*  By  the  common  law,  a  tenant  in  dower  could 
not  devife  com  which  (he  had  fown,  nor  did  it  go  to 
her  executors,  but  became  the  property  of  the  perfon 
in  reverfion ;  becaufe  the  wife  being  entitled  to  an 
immediate  aflignmcnt  of  dower,  after  the  death  of  her 
huiband,  if  the  lands  happened  to  be  fown-«tt  that  time, 
fbe  took  the  benefit  of  it ;  which  made  her  cafe  differ*' 
ent  from  that  of  other  tenants  for  life,  who  arc  never 
put  into  poffeflion  of  lands  .which  are  fown.  But  it 
was  provided  by  the  ftatute  of  Merton,  ao  Hen.  3*  c.  «•, 
that  a  dowrefs  may  difpofe  by  will  of  the  growing 
corn,  otherwife  it  goes  to  her  executors* 


« 


S  37.  Tenants 
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§  37,  Tenants  in  dower  were  under  the  fame  re-    Rcftrtlncd 
(Irsdnts  refpeding  alienation,  as  other  tenants  for  life :    3*^^^    ^^^' 
but  where  tenant  in  dower  aliened  by  feoflfment,  and    2  Inft.  309. 
the  feoffee  died  feifed,  whereby  the  entry  of  the  perfon 
in  reverfion  was  taken  away,  he  could  have  no  writ 
of  entry  ad  communem  legem^  till  after  the  deceafe  of 
the  tenant  in  dower.     But  by  the  ftatute  oi  Glouccjier^ 
6  Edw.  I.  €.7,,  it  is  provided,  that  upon  the  aliena- 
tion in  fee,  or  for  life  of  a  tenant  in  dower,  Ihe  fhall 
forfeit  her  eftate,  and  the  heir  fhall  have  a  writ  of 
entry  in  cafu  provifo. 

§  38.  By  the  ftatutes  1 1  Hen.  7.  c.  10.  and  32  Hen. 
8.  c.  36.  f.  a.  it  is  provided,  that  no  feoffment,  fine, 
recovery,  or  waranty,  by  tenant  in  dower,  fhall  operate  Vide  Tit.  36. 
as  a  difcontinuance  of  her  eftate,  or  take  away  the 
entry  of  the  heir,  or  perfon  in  reverfion ;  but  that  ^U 
fuch  ads  fhall  operate  as  a  forfeiture  of  her  eftate. 

§  39*  Tenants  in  dower,  having  only  an  eflate  for    And  from 
life,  are  not  by  law  entitled  to  commit  any  kind  of      ^  ti\^ 

'  '  '1  imt.  57  0. 

wafte:  but  it  is  fomewhat  doubtful,  whether  they  are   ^^  <•. 
within  the  ftatute  6  Ann^  c.  31.,  refpe£Ung  accidental 
fire. 

S  40.  The  widow  holds  her  dower  difcharged  from   Not  fubjea 
all  judgments,   leafes,   mortgages,  or  other    incum-   {,an^d»sln'^ 
brances,  made  or  created  by  her  hufband  after  the  mar-   cumbrancet. 
riage;  becaufe,  upon  the  hufband's  death,  the  title  of   *  ^^^'  4^^ 
the  wife  being  confummate,  has  relation  back  to  the 
time  of  the  marriage^  and  to  the  feifin  which  her  huf- 
band 
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band  then  had :  both  of  which  precede  fuch  incum- 
brances. 

1  Tnft.  31  a.         §  41.  Dower  is  even  protected  from  diftrefs  for  a 
Fits.  N.  B.      j^^  j^^  ^^  ^Yyt  crown,  contrafted  during  the  mar- 

riage ;  and  if  the  lands  are  diftrained  upon,  the  dowreis 
'  may  have  a  writ  to  the  iheriff,  commanding  him  not 
to  diilrain,  or  to  reftore  the  diftrefs,  if  any  be  taken. 


TITLE 


(     »S9    ) 


TITLE  VI. 


DOWER. 


CHAP.  IV. 

Of  ih$  AJUffiment  of  Dower^  and  the  Modes  rf. 

recowring  it* 


§   I*  Necfffity  of  OH   jfffignment 
^  i}ower. 
5.  fVbo  may  qffign  Donver^ 
lO.  How  Dower  ii  to  be  ^gruJ. 
S3*  Rcmidia againfi  an  in^proper 

Afftgnment, 
%%.  EJea  if  an  Jfffignmettt  of 
Dovfcf* 


J  31.  Of  jtdlons  for  recovering 
Dower. 
36.  Of  Damages  in  uifiiotu  for 

Do<wer, 
42.  ji  Widow  may  now  obtain 
her  Dower  in  Chancery, 


Se&ion  i  • 


TTPpN  the  death  of  the  hufband,  the  right  to   Ncceffityof 

dower  vrhich  the  wife  acquired  by  her  mani^e,  *^^ 
becomes  conmmmate.    But  unlefs  the  predfe  portion   Dower, 
of  land  which  fte  is  to  have,  is  particularly  fpedfied,   ^^^*  ^^^^ 
a3  uied  to  be  the  cafe  in  dower  ad  q/Hum  icclefia^  and 
€x  ttffinfu  patriij  ihe  cannot  enter  until  her  dower  is 
affiigncd  to  her ;  for  flie  might  choofe  wfaatercr  part  of 
the  lands  Ihc  pleafed,  which  wauld  be  an  injury  to|  the 
hdir. 


$  2.  The  widow  has,  therefore,  no  eftate  in  the   cakTcn. 

26. 
land  until  ai&gnment,  for  the  law  cafts  the  freehold 

<ia  the  hw»  imssediatBly  upda  ^  deadi  of  die  an- 

cciLof». 

5  3*  A  widow 
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1  Infl.  34  i.  S  3*  "^  widow  could  not  formerly  obtain  an  aflign^ 
2 Comm. lie.  *^^^  ^^ ^^  dower,  without  paying  a  fine  to  the  lord  ; 

nor  could  ihe  marry  a  fecond  hufband,  without  his 
licence.  It  was  even  ufual  for  lords  to  force  widows 
to  marry,  merely  for  the  purpofe  of  obtaining  a  fine^ 
But  it  was  provided  by  the  charter  of  Hen  i.,  and 
alfo  by  Magna  Chartay  c.  7.,  that  widows  fhould  not 
be  forced  to  marry,  nor  be  obliged  to  pay  a  fine  for 
the  aifignment  of  their  dower. 

I  Inft.  345.  S  4»  Widows  were  alfo  allowed,  by  Magna  Cbarta^ 

2 16.       jQ  remain  in  the  manfion-houfes  of  their  hufbands  for 

forty  days  after  their  death,  which  was  called  their 
quarantine.  This  cuftom  w^%  probably  introduced, 
that  widows  might  not  be  under  the  necefEty  of  ap- 
pearing  in  public,  and  feeking  out  a  habitation,  im- 
mediately after  the  death  of  their  hufbands.  It  might 
alfo  be  intended  to  prevent  a  fuppofitious  child,  a  fpe- 
dts  of  deceit  which  appears  not  to  have  been  unconi« 

Bamn|ton  oa  mon  in  thofe  times,  as  may  be  inferred  from  the  writ 

M.g.Chma,  jie  ventre  infpiciendo. 

Who  may  S  5-  With  refpeft  to  the  perfons  whofe  duty  it  was 

^.?"P?^^'*  to  afliim  dower,  the  heir  in  common  cafes,  as  lord  of 
^^6.  the  manor,  and  who  was  to  create  the  tenure,  amgned 

dower ;  and  if  there  was  any  difpute  as  to  the  quantity 

of  land  affigned,  it  was  determined  by  the  pares  cnri^. 

But  the  fuit  might  be  removed  to  the  county  court, 

and  alfo  to  the  king's  court. 

Fttz.  N.  B.  §  6.  Where  lands  were  held  of  the  King  b  capHe^ 

a^inft.  S70.     *^^  ^^  ^^^  ^^^^  ^  ^*^^>  ^^  widow  was  obliged  to 

2  '  fuc 


Title  Yl.  Dower,  ChAv.  §  6— lo*  |5t 

fue  in  chancery  for  her  dower,  and  after  office  founds 
that  Ihe  was  the  late  tenant's  widow,  fhe  was  to  make 
oath  ^1  chancery,  that  Ihe  would  not  marry  again  with- 
out the  king's  licence  ;  and,  upon  that^  a  writ  iffued 
to  the  efcheaior  de  dote  qfflgnanda. 

§  7.  No  perfon  can  affign  dower  who  has  not  a  Inft.  35  a. 
freehold  eftate  in  the  land.  But  in  cafe  a,  diiTeifor,  ^^'  ' 
abator,  or  intruder  affigns  dower,  it  is  good,  ahd  can- 
not be  avoided ;  unlefs  they  are  in  of  fuch  eftates  by 
fraud  and  covin  of  the  widow,  to  the  intent  that  fhe 
may  be  endowed  by  them,  or  recover  dower  againft: 
them  :  and,  in  that  cafe,  the  affignment  may  be  avoided 
by  the  entry  of  the  real  owner, 

§  8*  The  reafon  why  fuch  an  affignment  of  dower 
fhall  be  good  is,  becaufc  the  widow  having  a  right  to 
dower,  fhe  might  have  compelled  them  as  terre  tenants 
to  affign  dower  to  her,  and  was  not  obliged  to  wait 
until  the  heir  thought  proper  to  re*enter^  or  fu6  for  the 
recovery  of  his  right, 

§  9.  Where  the  heir  or  other  tenant  of  the  land   t  laft,  j^i.. 
refufes  to  affign  dower,  and  the  widow  is  compelled 
to  refort  to  the  courts  of  law  to  obtain  her  dower^  the 
affignment  is  madd  by  the  fheriffl  - 

§10.  With  refpeft  to  the  manner  in  which  dower  How  Dower 
ought  to  be  affigned,  the  rule  is,  that  whefe  the  pro-  Hj5°  ^\ 
perty  affigned  is  capable  of  being  fevered,  it  mufl  b« 
by  metes  and  bounds.    And  if  the  fheriff  does  not   1  Inft.  32  i« 
return  feifin  by  metes  and  boonds;,  it  is  ill ;  but  #here 

YoL.  I.  M  no 
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I  loft,  it  a.     Ho  divifion  can  be  made  of  an  inheritance,  a  woman 

ihall  be  endowed  thereof  in  a  fpecial  and  certain  man- 
ner. As  of  a  mill,  a  woman  fhall  not  be  endowed  by 
metes  and  bounds,  nor  in  common  with  the  heir,  but 
either  fhe  may  be  endowed  of  the  third  toUe  diihc,  or 
roi  the  entire  mill  for  a  certain  time. 

* 

Gilb.Ufci,  S  '  '•  Dower  was  afligned  by  metes  and  bounds,  be- 

*^  •  caufe  it  was  a  tenancy  of  the  heir,  and,  like  all  other 

lands  in  tenure,  ought  to  be  feparated  from  the  de- 
mefnes  of  the  manor;  and  the  reafon  why  the  law 
created  this  tenure  was,  that  the  heir  might  be  obliged 
to  do  the  fervice  for  it,  during  the  time  of  its  conti- 
nuance, as  he  was  obliged  to  do  for  all  lands  which 
he  had  given  but  in  tenure,  as  well  as  for  thofe  which 
he  held  in  demefne. 

§12.  The  right  to  have  an  aflignmcnt  of  dower  by 
metes  and  bounds,  may  be  waived  by  the  widow; 
^         and,  in  that  cafe,  an  ailignment  in  common  vidll  be 
good. 

Cooti  ▼.  §  1 3.  If  -^.  feif(?d  of  lands  in  fee  takes  a  wife,  and 

o  Vin.  Ab,       ^^^^^  dcvifes  it  for  21  years  to  -B.,  and  dies,  and  after 
^i^  C.  his  heir  aCigns  to  the,  wife  the  third  part  of  the  land 

for  her  dower,  without  fetting  it  out  by  metes  and 
boundsj  and  the  wife  accepts  it  in  fatisfadion  of  her 
dower,  though  fhe  was  not  bound  to  accept  fo  in 
common,  without  fetting  it  out  by  metes  and  bounds, 
nor  the  heir  bound  to  affign  it,  but  by  metes  and 
bounds,  for  the  prejudice  that  may  accrue  to  them  to 
occupy  it  in  common,  yet,  inafmuch  as  the  third  part 

in 
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in  common  is  due  by  law,  and  they  both  confent  to 
accept  it  according  to  law,  they  may,  by  their  confent, 
waive  the  affignment  by  metes  and  bounds,  which  is 
only  for  their  own  advantage,  and  accept  it  as  it  is 
due  by  law ;  and  though  the  leffee  for  years  did  not 
agree  thereto,  yet  the  affignment  of  the  tenant  of  the 
freehold  Ihall-  bind  him. 


163 


§  1 4.  An  affignment  by  metes  and  bounds  can  only 
take  place  where  the  hufband  is  feifed  in  feveralty :  for 
where  he  is  feifed  in  common,  his  widow  cannot  be 
endowed  by  metes  and  bounds ;  for  fhe  being  in  pro 
tanto  of  her  hufband's  eftate,  cannot  have  it  in  another 
manner  than  her  hufband. 


I'Infl.  53^. 

Lit.  f.  44. 


5  15.  In  dower  againft  the  heir  of  her  hufband, 
the  tenant  pleaded,  that  A.  was  feifed,  and  devifed  the 
tenements  to  the  hufband  and  two  more  equally  to  be 
divided,  and  fo  demands  judgment  of  the  writ,  fuppof- 
ing  that  fhe  could  not  fue  dower  before  partition  againfl 
tenants  in  common;  but,  upon  demurrer,  adjudged 
that  the  writ  well  lies. 


Sutton  r. 
Rolfc, 
3  Lev.  84., 


S  16.  Where  dower  is  affigned  by  the  fherifF,  he  is    i  Roll.  Ab. 
bound  to  affign  a  third  part  of  each  manor,  or  a  third       ^' 
part  of  the   arable,    a  third    of  the  meadow,    and 
a   third   of  the  paflure.       But    where  dower  is  af- 
iigned  by  the  heir,  he  may  affign  one  manor,  in  lieu 

« 

of  a  third  of  each  three  manors,  &c.  which  is  good,  if 
accepted  by  the  widow ;  and  this  is  called  an  affign- 
ment againfl  Common  right. 


M2 


§17.  Lord 
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1  Inft.  32  *.         §  1 7*  Lord  Coke  fays,  that  an  endowment  by  metes 

and  bounds,  according  to  common  right,  is  more  be* 
neficial  to  the  widow,  than  to  be  endowed  againft 
common  right;  for  there  fhe  fhall  hold  the  land 
charged  in  refpeft  of  a  charge  made,  after  her  title  to  f 

dower. 

4  Rep,  I  *.  §18.  The  affignment  of  dower  muft  be  of  part  of 

the  lands  whereof  the  widow  is  dowable ;  for  ^  af- 
fignment of  lands  whereof  a  widow  is  not  dowable,  or 
of  a  rent  ifluing  out  of  fuch  lands,  is  no  bar  of  dower ; 
becaufe  a  right  or  title  to  a  freehold  eftate  cannot  be 
barred  by  a  collateral  fecurity. 

1  l^oll.  Ab.  S^9*  -^  ^^^^  iffuing  out  of  the  land  whereof  a  wo- 

^^3'  man  is  dowable,  may  be  affigned  in  lieu  of  do>^er. 

Brickley  v.  And  if  a  tenant  in  tail  alfigns  a  rent  out  of  the  land 
And^a87        intailcd,  to  a  woman  entitled  to  dower,  out  of  fuch 

eftate  tail,  not  exceeding  the  yearly  value  of  her  dower, 

it  will  bind  the  iiTue  in  tail. 

4  Rep.  122a.  §  20t  In  fome  cafes,  a  widow  fhall  have  a  new  af- 
fignment of  dower ;  as  where  lands  affigned  to  a  widow 
for  her  dower  are  evided,  ihe  ihall  be  endowed  of  a 
third  of  the  remaining  lands. 

1  Inft.  34  j.         S  ^^«  "^^  affignment  of  dower  muft  be  abfolute, 

and  not  fubjed  to  be  defeated  by  any  condition,  nor 
leftened  by  any  exception  or  refervation :  for  the  wi« 
dow  comes  to  her  dower  in  the  per^  by  her  hufband, 
and  is  m,  in  continuation  of  his  eftate,  which  the  heir 
or  terretenant  is  but  a  minifter  or  officer  of  the  law  to 

carve 
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carve  out  to  her ;  and  therefore  fuch  conditions  or  re- 

fervatibns  are  totally  void,  and  her  eftate  difcharged  j^  • 

from  them  ;y  or  elfe  the  eftate  aligned  with   fuch  • 

conditions  is  no  bar  to  her  recovery  of  dower  in  an 

adion. 

S  22«  In  dower,  the  tenant  pleaded,  that  he,  by  in-  WcntwortVt 
denture,  granted  a  rent  out  of  the  faid  land  to  the  £ij^'^  -q| 
dAnandant,  in  recompence  of  her  dower,  which  flie 
accepted.  The  demandant  confeiTed  the.  grant  of  the 
rent,  and  her  acceptance  ;  but  faid,  that  in  the  fame 
indenture  there  was  a  condition,  that  if  the  rent  was  not 
paid  within  fuch  a  time,  after  it  became  due,  it  fhould 
ceafe,  and  the  indenture  be  void ;  and  fhewed  a  breach* 
It  was  adjudged  upion  demurrer  for  the  demandant : 
becaufe  it  was  pleaded  as  a  grant,  and  alfo,  becaufe  it 
was  upon  condition ;  for  rent  afligned  in  recompence 
of  dower,  and  as  that  which  comes  in  lieu  of  the  land, 
ought  to  be  abfolute,  as  the  aflignment  of  the  land 
itfelf :  therefore  the  condition  annexed  was  void,  or 
if  it  were  good,  yet  being  only  annexed  to  it  as  a  grant, 
upon  breach  thereof,  the  widow  was  reftored  to  her 
dower. 

S  23.  Where  the  flieriff  makes  an  improper  or  ma-    Rcmecllcs 
Kdous  aflignment  of  dower,  it  will  be  fet  afide,  and   ?f^^*"^^  *° 

°  ^  •'  ,       ^  improper 

the  fherilBF  will  be  puniihed.  j^flignmeiat. 

*   §  24.  Thus„  where  the  fheriff  returned  that  he  had   Paim.  264,5. 
afligned  to  the  demandant  for  her  dower  of  a  houfe, 
the  third  part  of  each  chamber,  and  had  chalked  it  oat 

M3  for 
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for  her.    This  was  held  an  idle  and  malicious  aifign* 

ment,  and  the  iheriff  was  committed  for  it;    as  he 

•  ought  to  have  affigned  to  her  certain  chambers  or 

rooms  therein. 

Longviffs  §  25.  In  another  cafe,  the  fheriflf  was  committed  for 

cafe,  ^ 

1  Kcb.743.     refunng  to  make  an  equal  allotment  of  dower ;  and  for 

taking  fixty  pounds  to  execute  his  writ  of  execution ; 
and  an  information  ordered  againft  him. 

§  26.  The  Court    of   Chancery  will  alfo  relieve 
againft  a  partial  or  fraudulent  aflignment  of  dowen 

Hohr  T.  §  27.  A  bill  was  brought  to  be  relieved  againft  a 

1  vJh.  i\%.  fraudulent  aflignment  of  dower  by  the  fherifF;  becaufe 
1  Cha.  Rep.     only  a  third  part  of  the  lands  was  affigned,  without 

taking  notice  of  a  coal-work,  which  was  on  the  eftate. 

The  court  ordered  that  the    dowrefs  fliould,   if  fhe 

pleafedj  have  a  new  affignment.  ] 

Effva  of  an  g  2%.  The  widow  acquires  an  eftate  of  freehold  by 

ot  ijower.        the  affignment  without  livery  of  feifm,   becaufe  her 

title  to  dower  arifes  from  the  principles  of  the  law ; 

and  the  affignment  is  an  a£k  of  equal  notority  with 

the  livery  of  feifm. 

o;ib.un?s,  §  29.  As  foon  as  dower  is  affigned,  the  widow  holds 

:S  '  yjS'        ^y  ^}^g  inftitution  of  the  law,  and  is  in  of  the  eftate  of 

her  huft)and ;  fo  that,  after  affignment,  flie  is  confi- 
dered  as  holding  by  an  infeudation  immediately  from 

the  death  of  her  huft)and  j  and  therefore,  the  heir  is 

not 
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not   corfilered   as  having   ever  been   feifed  of  that   Vide  Chap.  3. 
part  of  his  anceftor's  eftate,    whereof  the  widow  is 
endowed. 

» 

§  30.  When  dower  is  afligned,  there  is  a  warranty    x  loft.  38*. 
in  law  inckided,  that  the  tenant  in  dower  being  im- 
pleaded, fliall  voucH  and  recover  in  value  a  third  of 
the  two  remaining  parts  whereof  flie  is  dowable. 

§  3 1.  Where  the  wife  was  refined  her  dower  by  the    Of  Adions 
heir,  or  terretenant,  the  law  provided  her  with  feveral   jng  Dower!    ' 
remedies  for  the  recovery  of  it,  l^»t«-  N.  B* 

The  lirft  of  thefe  is  the  writ  of  dower  unde  nihil  Gflb.  Ufes, 
habety  which  lies  where  no  dower  has  been  afligned.    ^^'^* 
But  if  any  part  of  the  dower  has  been  afligned,  the 
widow  cannot  fay,  tmde  nihil  hahet  \  and  therefore  flie   Id.  367, 
muft  have  recourfe  to  the  writ  of  right  of  dower, 
which  is  a  more  general  remedy,  extending  either  to 
.  a  part,  or  to  the  whole ;  and  is,  with  refpeft  tor  the 
claim  of  dower,  of  the  fame  nature  and  efficacy  as  the 
grand  writ  of  right,  refpeding  a  claim  to  an  eftate  i^ 
fee  fimple. 

§  3  2 .  In  aftions  of  this  kind,  the  parol  does  not    i  Roll  Ab, 
demur,  op  account  of  the  infancy  of  the  heir;  for  it    *^^* 
is  neceflary  that  the  widow's  claim  fliould  be  immedi- 
ately determined,  otherwife  flie  might  want  a  prefent 
fubfiftenee  ;  nor  can  the  judgment  in  thefe  aftions  be    Gore  ▼. 
fet  afide  on  account  of  the  itifency  of  one  of  the  de«    eJ^^^oq.'^^* 
&ndants. 

M  4  S  j3»  Where 


4 
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■ 

Fitz.  N.B.  S  33.  Where  the  heir  within  age  endows  the  widow 

l^'  ^  *         of  more  than  flie  is  entitled  to,  or  where  the  guardian 

Glib.  Uus,  ^  . 

379-  3^1.        endows  the  widow  of  more  than  a  third  part>  the  heir, 

when  he  attains  his  full  age,  may  have  a  writ  of  ad- 
meafurement  of  dower  againft  the  widow,  whereby  her 
dower  (hall  be  admeafured  ;  and  the  furplus  which  flie 
had  in  dower  fhall  be  reftored  to  the  heir. 

J4.  §  34,  The  writ  of  admeafurement  of  dower  is  vifcon- 

tiel,  and  returnable  before  the  fherilF,  and  therefore 
the  parties  may  plead  before  him  if  they  think  proper. 
But  the  plaintiff  may,  without  fhewing  any  caufe,  and 
the  defendant  upon  Ihewing  caufe,  remove  the  writ 
into  the  court  of  common  pleas,  and,  thereupon,  pro- 
cefs  goes  out.  The  IheriiF  cannot,  however,  make  ad* 
meafurement,  but  muft  extend  all  the  lands,  aujd  re- 
turn  them  to  the  court  of  common  pleas ;  and  upon 
that  return  admeafurement  will  be  made* 

Wt  39®*  S  35*  ^  ^^^  widow  after  affignment  of  dower  im* 

proves  the  lands,  fo  as  to  render  them  of  greater  value 
than  the  other  two  parts,  ftill  no  writ  of  admeafure- 
ment of  dower  lies.  It  is  the  fame  if  ihe  improvement 
arifes  from  the  working  of  mines,  which  weije  open  at 
the  time  of  the  affignment,  (for  a  widow  cannot  -  open 
mines)  ;  becaufe  this  is  only  a  cafual  prgfit,  which  m*ay 
Rot  continue  during  the  life  of  the  dowrefs. 

Of  Damagea  §  3 6,  By  the  common  law,  no  damages  could  be 
foi  Dow  "r!  given  in  a  writ  of  dower,  unde  nihil  habet ;  but  it  was 
ilnft. 323.      provided  by  the  ftatute  of  Merion^  20 Hen.  3.  c.i., 

ths^t  the  widow  fliould  recover  damages  from  the  death  of 

her 
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her  hufband,  provided  the  hufband  died  feifed.  This 
ftatute  does  not  extend  to  the  writ  of  right  of  dower, 
becaufe  damages  can  only  be  given  for  the  detention 
of  the  poffeffion ;  and  in  writs  of  right,  where  the  right 
itfelf  is  difputed,  no  damages  are  given,  becaufe  no 

wrong  is  done  until  the  right  is  determijied. 

1 

§  37.  Damages  are  only  due  from  the  time  when    i  Inft.  %2b. 
the  claim  of  dower  has  been  made,  for  the  heir  on    -.  *  '     ^^* 
whom  the  law  cafts  the  freehold,  is  not  bound  to  af^ 
fign  dower  until  it  is  demanded.     But  a  demand  in 
paisy  before  good  evidence,  is  fufficient. 

§  38.  Upon  a  trial  at  bar,  the  iflue  was,  whether   CorfelHsv. 
there  was  a  demand  of  dower  and  refufal,  to  entitle  the   ^^^^  ^jj*'p 
plaintiff  to  damages.     The  plaintiff  proved  an  aftual    n?- 
demand  of  the  heir,  being  of  the  age  of  fourteen 
years,  and  th^  in  her  cuftodyj  though,  by  his  fa- 
ther's will,  committed  to  another  perfon.     The  infant 
faid  his  gtardian  would  not  let  him  aifign  dower. 

RefolVed  unanimoufly  upon  debate,  ift.  That  dower  ■ 
was  demandable  of  the  heir  though  he  was  under  age : 
2d,  That  his  guardian  was  but  in  the  nature  of  a  guar- 
dian in  focage,  and  that  the  doWer  was  not  demand* 
able  of  him,  but  of  the  heir,  though  not  in  the  cuf- 
tody  of  the  guardian ;  and  that,  if  the  heir  had  en* 
tered  upon  the  land  to  affign  dower,  he  would  not  be 
a  trefpaffer  upon  the  guardian,  though  the  cuftody  of 
the  land  was  committed  to  fuch  guardian,  during  the 
infancy  of  the  heir :  3d,  That  the  negledt  of  the  heir 
in  not  aligning  dower  upon  demand,  though  he 
5  did 
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did  not  aftually  refufc  to  do  it,  was  fuch  a  refiifal  in 
law  as  to  entitle  the  widow  to  damages  (^7). 

§  39.  The  ftatute  of  Merton  only  enables  the  coiut 
in  which  a  writ  of  dower  is  brought,  to  award  fuch 
damages  as  ihall  be  afTeiTcd  by  a  jury.  So  that,  where 
a  MfcTit  of  error  was  brought  on  a  judgment  in  dower, 
the  court  in  which  the  writ  of  error  was  brought  could 
not  give  any  farther  damages.  But  by  the  ftatute 
/  l6  &  17  Car.  2.  c.  8.  §  3.,    it  was  enafted,   that  in 

writs  of  error  brought  on  a  judgment  in  dower,  no 
execution  fhall  be  ftaid  unlefs  the  plaintiff  in  error  be- 

Vide  r.  4.        con;ies  bound  to  pay  fuch  cofts  and  damages  as  fiiall 

Same  Sut.       «  ,  J 

be  awarded. 

z  Inft.  33  «•         §  40.  If  the  heir  or  feoffee  afligns  dower,  and  the 

widow  accepts  thereof,  Ihe  cannot  afterwards  claim 
any  damages;  becaufe,  having  accepted  the  dower, 
which  is  the  principal,  (he  cannot  after  fue  for  da- 
mages, which  are  only  acceffary. 

Mordant  v.  §  41*  Damages  of  this  kind  are  not  confidered  as  a 

1  horol***         debt,  until  they  are  afcertained ;  fo  that,  if  the  widow 

X  oBiK-  2C2* 

I  Show.  97.      dies  before  the  damages  are  afcertained,  her  reprefen- 

tatives  will  not  be  entitled  to  them ;  for  the  writ  of 
enquiry  being  in  the  nature  of  a  perfonal  aftion,  it 
dies  with  the  perfon. 


(a)  In  feveral  cafes  damages  have  been  given  fro^i  the  death  of 
the  hufband.  Bclfield  v.  Rowfe,  I  Inft,  33  a»  Dobfon  v.  DobfoOj 
Cafet  temp.  Hardw.  19. 

§  42,  Where 
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S  42,  Where  a  woman  was  difabled  from  fuing  for  A  Widow 

her  dower  at  law,  by  not  having  accefs  to  fuch  deeds  obuln^her 

as  were  neceffary  to  prove  her  tille,  (he  was  always  en-  ^^^^  ^" 

titled  to  relief  in  equity.     And  now  it  is  fettled,  that  Moor  v. 

widows  labour  under  fo  many  difadvantages  at  law,  ^^^^\      ^ 

from  the  embarraffments  of  truft  terms,  &c.  that  they  Treat,  of  Eq, 

are  fully  entitled  to  every  affiftance  which  a  court  of  ^•^-  C'if-3- 
equity  can  give  them,  not  only  in  paving  the  way  for 

them,  to  eftablilh  their  right  at  law,  but  alfo,  by  giving  Mundy  ▼. 

them  complete  relief,  when  the  right  is  afcertained :  ,  Vef.  jun. 

and  in  the  exercife  of  this  jurifdiftion,  courts  of  equity  *^^" 

will  even  enforce  difcovery  againft  a  purchafer  for  Wciu^' 

valuable  confideration  without  notice ;  and  thoue;h  the   I^>cl^cns  R. 

795. 
widow  ftiould  die  before  fhe  had  eftablifhed  her  right 

to  dower,  equity  will,  in  favour  of  her  perfonal  re- 

prefentatives,  decree  an  account  of  the  rents  and  profits 

of  the  lands,  of  which  fhe  afterwards  appeared  dow- 

able,  but  will  not  allow  her  interefl  thereon. 

§  43.  Where  a  mother  was  guardian  of  her  infant   Duke  of 
child,  and  received  the  rents  and  profits  of  the  eftate,   Mohun, 
of  which  fhe  wag  dowable,  but  it  was  never  affigned  :    '  ^*  ^°^* 
the  Chancellor  held,  that  the  want  of  a  formal  affign-  ^ 

ment  of  dower  was  nothing  in  equity,  for  flill  the 
light  in  confcience  was  the  fame.  And  if*  the  heir 
brought  a  bill  againft  the  mother  for  an  account  of  the 
profits,  it  was  jufl  that  a  court  of  equity  fhould,  in  the 
account,  allow  a  third  of  the  profits  for  the  right  of 
•  dower. 
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Se£lion  i. 


npHE  right  to  dower  attaches  at  the  inftant  of  the 
marriage ;  nor  can  it  be  defeated  by  the  aliena- 
tion of  the  hufband  alone ;  but  fUU  the  wife  xt^y  be 
barred  from  claiming  dower,  by  feveral  a£ts  fubfequent 
to  the  marriage. 


Attainder 
of  the 
Hu(band. 
Bra6k.  3  n  J. 
I  Infl.  41  a,  ' 
Hawk.  P.  C. 
b.  2.  c.  49. 
f.  42. 

Rob.  GaT. 
230. 

Law  of  Forf* 


§  2.  Formerly,  if  a  man  was  attainted  of  treafon, 
murder,  or  felony,  his  wife  was  thereby  barred,  not 
only  of  her  dower  at  common  law,  but  alfo,  of  her 
dower  ad  ojiium  ecclefta^  ex  ajfenfu  patris^  and  cuftom* 
ary  dower ;  except  where  the  lands  were  gavelkind. 
"  This  rule,  (fays  a  modem  writer),  is  to  be  juftified 
"  on  the  principle,  that  fociety  may  beftow  rights  on 

"  what 
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**  what  limitations  it  thinks  iit  for  its  own  fafety,  and*, 
**  on  the  ftrength  of  conjugal  ties,  to  deter  men  from 
**  treafon ;  and  this  is  the  only  ?&  by  which  the  huf- 
*'  band  can,  after  marriage,  aflfeft  his  wife's  title  to 
«  dower." 

§  3.  By  the  ftatute  i  Edw.  6.  c.  12.,  the  rigour 
of  the  common  law  was  abated  in  this  particular,  it 
being  thereby  enacted,  that  in  all  cafes  where  the 
hufband  was  attainted  of  treafon  or  felony,  his  wife 
fhould  have  dower.  But  a  fubfequent  ftatute  5  &c  6 
Edw.  6.  c.  II.,  revived  this  fc verity  againft  the  wi-  il nil.  392^, 
dows  of  traitors,  who  are  now  barred  of  dower.  And 
the  words  of  the  aft  being  general,  exclude  the  wife, 
as  well  in  cafes  of  petit, .  as  of  high  treafon. 

§  4*  In  cafes  of  mifprifion  of  treafon,  or  attainder 
of  felony  only,  the  ftatute  i  Edw.  6.  is  in  force,  and 
therefore  widows  are  entitled  to  dower;  and  where 
offences  have  been  made,  felony,  by  modem  afts  of 
parliament,  the  wife's  dower  is  exprefsly  faved. 

S  5.  It  was  refolved  in  3  &  4  Philip  and  Mary,  that  Gate  v. 

the  widow  of  a  man  who  was  executed  for  treafon  fhall  Dycrr*4o  t. 

not  be  endowed  of  lands  which  he  aliened  before  the  *  ^°*-  4*  ^^ 
treafon^  *  though  they  are  not  forfeited. 


n.  3, 


§  6.  If  a  woman  be  attainted  of  treafon  or  felony,    Attainder  of 
flie  will  hereby  lofc  her  dower.      But  if  pardoned,   ^^]^^^'''  ^, 
ihe  may  then  demand  it,  though  her  huft^and  fhould   is^^^P-  ^3* 
have  aliens  ia  the  foean  time :  for  when  this  impedi- 
ment 
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xnent  is  once  removed,  her  capacity  to  be  endowed  is 
reftored. 


ElopeoKnt 
vith  an 
Adulterer. 


3  Inft.  433, 


S  7,  We  have  feen  that  a  divorce  on  account  of 
adultery  was  not,  at  common  law,  a  bar  to  dower. 
But  by  the  ftatute  Wejimtnjler  2.  13  Edw.  i.  c.  34.,  it 
is  enaded,  that  if  a  wife  willingly  leaves  her  hulband, 
and  continues  with  her  adulterer,  fhe  fliall  be  baired 
of  her  aSion  to  demand  dower,  if  fhe  be  convidled 
thereupon  ;  except  her  hufband  willingly,  and  without 
coercion  of  the  church,  reconcile  her,  and  fu6Fer  her 
to  dwell  with  him,  in  which  cafe,  Ihe  fliall  be  reftored 
to  her  adion. 


2  Inft.  435. 


§  8.  Lord  Coke^  in  commenting  on  this  ftatute, 
obferves  on  the  words,  *'  Jifponte  rcHqueritj  et  abierit 
et  moretur  cum  adultero ;"  that  although  the  words  of 
this  branch  be  in  the  conjunftive,  yet,  if  the  woman  be 
taken  away  not  fponte^  but  againft  her  will,  and  after 
confent  and  remain  vaih  the  adulterer,  without  being 
reconciled,  flie  fliall  lofe  her  dower :  for  the  caufe  of 
the  bar  of  her  dower  is  not  the  manner  of  the  going 
away,  but  the  remaining  with  the  adulterer  in  avowtry, 
without  reconciliation. 


a  Inft.  436. 


§  9.  Lord  Coke  alfo  obferves  upon  the  words  moretur 
cum  adultero^  that  although  flie  does  not  continually 
remrdn  in  avowtry  with  the  adulterer,  yet,  if  flie  be 
with  him  and  commits  adultery,  it  is  a  tarrying  within 
this  ftatute  :  alfo,  if  flie  once  remains  with  the  adul- 
tcrer,  and  after  he  keeps  her  againft  her  will  j  or  if 

th» 
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the  adulterer  turns  her  away;  yet  fhe  fliall  be  faid 
,  morari  cum  adultero,  within  this  ^d:. 

S  10.  If  the  wife  goes  away  with  her  hufband's    2111(1.435. 
agreement  and  confent  with  A.  B.^  if,  after,  A.  B. 
commits  adultery  with  her,  anc^  (he  remains  with  him 
without  reconciliation,   Ihe  fhall    be  barred  of   her 
dower, 

§  II.  In  the  rolls  of  parliament,  2>^Edw.  i.,  is  the   Paynell'scafe, 
following  curious  cafe.  ^^^j  ^Y\ 

No.  3. 

William  Paynell^  and  Margaret  his  wife,  claimed 
dower  in  parliament  out  of  the  lands  of  John  De 
Cameysy  the  firft  hufband  of  the  faid  Margaret.  It 
was  anfwered,  that  Margaret  had.  quitted  her  firft 
hufband,  and  had  lived  in  adultery  with  her  prefent 
hufband,  without  having  ever  been  reconciled  to  John 
De  Cameys  her  firft  hufband,  fo  that  fhe  had  forfeited 
her  dower  by  the  ftatute  of  Wejlminjier. 

In  reply,  the  demandants  produced  the  following 
lingular  deed,  by  which  John  De  Chmeys  had  granted 
his  wife  to  PaynelL  "  Omnibus  chrijiijidelibus  adquos  .  2  Inft.  435. 
prafens  fcriptum  peruenerit  Johannes  de  Carney syf//^^ 
et  bares  clomi?ii  Randulphi  de  Cameys /alute?n  in  do* 
mino.  Noveritis  me  iradiffe  et  dimifijje  fpontanea  vo» 
luntate  mea  domiiio  Will.  Piynell  ;;i/7//;,  Margaretam 
de  Czmeys^liam  et  haredem  darJni  Johannis  de  Gat- 
tefden  uxvrem  mcam^  et  ctiam  dcdijfe  et  concejjijfe  eidcm 
domino  Will,  rclaxojfe  et  quietum  clamajfe  omnia  bona  et 
cattalla  qu<z  Ij^Ja  Margarcta  bdbet  vel  de  cetero  habere 
7  "  pojfit. 
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^*  pojjit^  et  etiam  quicquid  met  eji  de  pradida  Margareta 
**  bonis  vel  catallis  cum  fuis  pertinentiisj  ita  quod  nee 
'^  ego  nee  aliquis  alius  in  nomine  meo  inpradida  Marga- 
**  reta  bonis  vel  catallis  ipftus  Margareta  cum  fuis  per^ 
**  iinentiis  de  cetero  exigere  vel  vindieare  poterimus  nee 
**  debemus  in  perpetuum.  Volo  et  eoncedo  et  per  prefens 
"  firiptum  eonfirmo  quod  prediSla  Margareta  cum  pre* 
**  diSlo  VfiW.  Jit  et  maneat  pro  voluntate  ipftus  Will.  In 
**  cujus  rei  tejlimonium  huic  prafeniifcriptojtgillum  meum 
**  appofui.     Hiis  tejlibus^^  &c. 


s  Tnft. 436.  It  waw^  determined,  ift,  that  this  was  a  void  grant; 

.  *  '    ^^'      ad,  that  it  did  not  artiount  to  a  licence,  or  at  Icaft  was 
Perk.  f.  355.   a  void  licence ;    3d,  that,  after  her  elopement,  there 

fhould  not  be  any  averment  quod  non  fuit  adulterium^ 
though  William  and  Margaret  intermarried  after  the 
death  of  John  :  and,  therefore,  that  Ihe  was  barred  of 
her  dower. 

They  alfo  produced  a  fentence  of  purgation  of  adul- 
tery, in  the  Eccleliaftical  Court ;  but  it  was  not  allowed 
to  have  any  effeft. 

altift.436»  §  12.  Lord  Coke  further  obferves  on  this  ftatute, 

that  if  a  woman,  who  has  eloped  from  her  huiband 
with  an  adulterer,  is  afterwards  reconciled,  and  cohabits 
with  her  huiband  by  the  coercion  of  the  church  j  yet 
ihe  will  be  barred  of  her  dower. 

Idem,  §13*  With  refpeft  to  the  circumitances  neceffary 

to  prove  a  voluntary  reconciliation  by  the  hufband, 
Lord  Coke  fays,  that  the  cohabitation  is  not  fuffident, 

without 
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without  reconciliation  made  by  the  hufband  fponle^  fo 
fts  cohabitation  only,  in  the  fame  houfe  with  the  hu& 
band,  availeth  her  not*  But,  in  a  cafe  in  Djer^  coha* 
bitation  as  man  and  wife,  appears  to  have  been  held 
a  fufHcient  proof  of  reconciliation* 

§14.  Thus,  where  a  reconciliation  was  pleaded,  it  Haworthv. 
was  given  in  evidence,  that  the  hufband  and  wife  had,  j^y^^  106*. 
after  the  elopement,  lain  together  divers  nights,  and  in 
divers  places,  and  demeaned  themfelves  as  man  and 
wife.     It  was  objeSed,  that  they  never  lived  togethef 
in  one  houfe,  but  were  apart,  and  the  wife  continued 
in  adultery  with  one  or  more,  during  the  life-time  of 
the  hufband  :  Sed  non  allocatur^  for  there  might  have   vide  c  Inft* 
been  divers  elopements,  and  divers  reconciliations  \  and  43^- 
the  defendant  ought  to  take  iffue  on  one  at  his  peril. 

^• 

S  1 5.  If  the  friends  of  the  hufband  efloin  him  from   ^xttik  v. 

his  wife,  fo  that  the  wife  does  not  know  what  is  be^  ^IV!^^\ , 
'  ^      9  Vm.  Ab» 

come  of  him,  and  the  friends  of  the  hufband  publifh  241. 
that  the  hufband  is  dead,  and,  after,  they  procure  the 
wife  to  releafe  all  marriages  and  interefls  which  fhe 
can  have  in  him  as  her  hufband ;  and  after  the  wife, 
by  the  perfuafion  of  the  friends  of  the  hufband,  mar- 
ries with  another  that  dies,  and  fhe  takes  another  huf^ 
band,  to  whom  notice  is  given  that  the  firfl  is  living, 
but  no  notice  was  given  thereof  to  the  wife,  though 
the  wife  lives  in  adultery,  and  though  the  hufband  Was 
not  out  of  the  realm  or  beyond  fea,  fo  that  the  wife 
ought  to  take  notice  that  he  was  living,  yet,  inafmuch 
as  flie  non  reliqvit  nnrumfponte^  as  the  flatute  fays,  but 
by  the  perfuafion  of  the  friends  of  the  hufband,  that 
Vol.  I.  N  he 
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he  was  dead,  and  it  does  not  appear  that  fhe  ever  kne^ 
that  he  was  living,  this  is  not  any  fuch  elopement  as 
to  bar  her  of  her  dowier. 

■ 

Coatv.Berty»       S  16.  In  dower,  the  defendant  pleaded  elopement 
"Mod.  23a.   in  the  wife.     The  wife  replied,  that  her  hufband  had 

bargained  and  fold  her  to  the  adulterer,  and  held 

bad^ 

Definite  of  §   17.    tf,  in  a  wnt  of  dower,  the  tenant  pleads 

,,  *  ^""  that  the  demandant  detains  the  charters  of  the  eftate. 

Hob.  199. 

and  fhe  denies  fuch  detainer ;    if  it  is  found  againit 
Bcdingficld'8    her,  (he  (hall  loofe  her  dower.    BtL  ift.  The  char- 

cafe, 

9  Rep.  3  5.  ters  ought  to  concern  the  land  imereof  dower  is 
jrr,  230J,  demanded,  and  not  other  lands  defcended  to  the 
heir.  2d,  He  who  pleads  this  plea,  ought  to  fliew 
the  certainty  of  the  charters  whereupon  a  certain  iffue 
may  be  joined ;  or  that  they  are  in  a  chefl  or  bos^, 
locked  or  fealed,  which  imports  fufGcient  certainty: 
3d,  No  ftranger,  although  he  be  tenant  of  the  land, 
and  has  the  evidences  c6nveyed  to  him,  can,  in  a  writ 
of  dower,  plead  detinue  of  charters.  Alfo,  the  heir 
in  divers  cafes,  is  in  degree  of  a  ftranger,  and  there- 
fore,  fhall  not  plead  detinue  of  charters :  i  fl.  If  the 
heir  has  the  I^d  by  purchafe  :  2d,  If  the  heir  has  de- 
livered the  charters  to  the  wife,  for  in  that  cafe  the 
wife  has  them  by  his  own  aft  :  3d,  If  the  heir  be  not 
immediately  vouched:  4th,  If  the  heir  comes  in  as 
vouchee:  5th,  If  he  comes  in  as  tenant  by  receit* 
And  the  reafon  thereof  is  manifcft,  if  the  true  form  of 
pleading  in  that  cafe  be  well  obferved :  for  he  who 

pleads 
7 
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pleads  detinue  of  charters  in  bar  of  dower,  ought  to 
plead,  that  he  has  been  always  ready,  and  yet  is,  to    Vide  Perklna, 
render  dower,  if  the  demandant  would  deliver  to  him    *        ^    i 
his  charters.  \        * 

§  18.  Detinue  of  charters  is  no  plea  after  impar-   Burdon  ▼. 
lance;  for  he  who  pleads  this  plea,  muft  plead  that,    fsalk%c3 
from  the  time  of  the  death  of  his  anceftor,  he  was 
ready  to  aflign  dower,    if   fhe    would    deliver  the 
charters* 

S  1 9.  If  a  woman  joins  her  hufband  in  levying  a   Fine  and 
fine,  or  fuffering  a  common  recovery,  (he  will  thereby      ^^^^^T- 
cflFefliually  bar  hcrfelf  from  dower  out  of  the  lands 
comprifed  in  fuch  fine  or  recovery.     The  principles 
upon  which  this  dodrine  is  founded,  will  be  explained 
under  thofe  Titles. 


§  20.  By  the  cuftom  of  London,  a  married  woman  Bargain  and 

may  bar  herfcif  of  dower,  by  a  deed  of  bargain  and  London, 
fale  acknowledged  before  the  lord  mayor,  or  the  re- 

corder,  and  one  alderman;  (the  wife  being  examined  Bohun  PnV. 

feparately  and  apart  from  her  huHband),  and  proclaimed  Emcribn  26. 
and  inrolled  in  the  hufliings  of  pleas  of  land. 

§21.  The  moft  ufual  mode  of  barring  dower  in   Jolnturt. 
modem  times,  is  by  means  of  a  jointure,  ftttlal  on  the 
wife  before  marriage ;  of  which,  an  account  will  be 
given  in  the.  next  Title. 

§  22.  Every  devife  or  bequeft  in  a  will,  imports  a   A  Devlfc  is 
bounty^  and  thertfore  cannot,  in  general,  be  averred   Dowi^r 

Nz  to    '!;•**•  3«'- 

4  Rep.  4.4. 
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to  be  given  as  a  fatisfadion  for  that,  to  which  the  de- 

vifee  is  by  law  entitled.    Upon  this  principle,  a  devife 

cannot  be  averred  to  be  in  fatisfa&ion  of  dower,  tmlefs 

Vide  Tit.  3^.   it  be  fo  expreiTed  in  the  will,     ift,  Becaufe  a  dex'ife 

implies  a  confideration  in  itfelf,  and  cannot  be  averred 
to  be  for  the  ufe  of  any  other  perfon  than  the  devifee, 
unlefs  it  is  fo  expreiTed  in  the  will :  no  more  can  a  de- 
vife  be  averred  to  be  for  fatisfadion  of  dower,  unkfs 
it  is  fo  expreflfed.  2d,  As  all  wills  of  land  muft  be  in 
writing,  no  averment  refpeding  the  intention  of  the 

teftator  is  admitted,  which  cannot  be  collefbed  from 

« 

the  words  of  the  will  itfelf. 


Hitchin  V. 
Hitchiiiy 
Prec.  ia  Ch. 
133. 


§  23.  A' perfon  being  indebted,  devifed  part  of  his 
lands  to  his  wife,  but  did  not  mention  it  to  be  in  bar 
of  dower;  and  devifed  the  refidue  to  his  executors, 
until  his  debts  were  paid.  The  wife  brought  a  writ  of 
dower,  and  recovered :  the  heir  filed  a  bill  in  Chancery 
to  be  relieved.  But  the  court  faid,  the  devife  was  not 
to  be  looked  upon  as  a  recompence  or  bar  of  dower, 
but  as  a  voluntary  gift* 


If  ezpreffed 
to  be  in  Bar 
of  Dowcr, 
the  Widow 
muft  make 
her  Eledioo. 


§  24.  It  follows,  that  an  nnconditional  devife  by  a 
hufband  to  his  wife,  can  in  no  inftance  operate  in  a 
court  of  law,  as  a  bar  of  dower,  although  fuch  a  devife 
be  of  more  than  a  third  of  all  the  hufband'a  eftate* 
But  if  it  ke  expreflfed  in  the  will,  that  the  devife  is 
made  in  lieu  and  fatisfadion  of  dower,  or  on  conditicMi 
that  the  wife  fhall  not  claim  dower,  then  the  wife  can- 
not have  both  j  for  that  would  be  evidently  repugnant 
to  the  intention  of  the  teftator.  The  wife  muft,  there- 
fore, in  fuch  a  cafe,  make  her  ele£tion ;  and  if  ihe 

entera 
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eaters  on  the  lands  devifed  to  her,  ihe  thereby  pre- 
cludes herfclf  from  ever  claiming  dowen     On  the  Wakc  v. 
other  hand,  if  ihe  brings  a  writ  of  dower,  ihe,  by  Wake, 
that  aa,  determmes  her  elecfaon,  and  cannot  after-  355. 
wards  claim  the  devife. 

S  25,  A  man  devifed  a  third  part  of  all  his  lands  to   Bufh's  cafe, 
his  wife,  in  recompence  of  her  dower,  and  died.     The  2^^^'  *^^' 
wife  entered  on  the  lands  devifed  to  her ;  and  it  was 
rcfolved  that  (he  was  thereby  barred  of  her  dower. 

§  26.  A  perfon  devifed  his  lands  to  Mary  his  wife,   Godrng  ▼. 
mitil  P.  his  daughter  came  to  the  age  of  1 9  years^  and  Warlmrton, 
afterwards  to  P.  in  tail,  remainder  over  in  fee.     And    laS. 
devifed  further,  that  P.  fliould  pay,  after  her  age  of 
19  years,  to  his  wife,  12  /.  per  annum^  in  recompence   , 
of  her  dower ;  and  if  fhe  failed  of  payment,  that  Mary 
(hould  have  the  land  for  her  life.     The  wife,  before 
P.  came  to  the  age  of  19  years,  brought  a  writ  of 
dower,  and  recovered  a  third  part ;  and  after  P.  came 
to  the  age  of  19  years,  the  wife  entered  for  nonpay- 
ment of  the  12/.;  and  the  queftion  was,  if  her  entry 
were  lawful. 

Shuttlewortb  argued  that  it  was  ;  and  that  fhe  had 
not  waived  the  benefit  to  have  the  lands  by  the  devife, 
by  bringing  her  writ  of  dower ;  for  then  (he  had  no 
title  to  it,  but  her  title  accrued  by  the  nonpayment  of 
the  \zL  Walmjley^  contra^  And  afterwards  it  was 
adjudged,  that  (he  having  recovered  a  third  part  in 
dower^  (hould  not  have  the  rent  by  the  w^l,  as  it  was 
againft  the  intention  of  the  teftator  that  (he  (hould  have 

N  3  both; 
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both ;  and  the  acceptance  of  one  was  a  waiver  of  the 
other ;  and  in  Micb.  31  &  32  Eliz.^  error  was  brought, 
and  the  judgment  was  affirmed. 


Lefquire  v. 
Lefquire, 
Finchi  134.. 


5  27.  A  man  devifed  his  perfonal  eftate  to  truftees^ 
m  trufl  that  his  widow  ihould  receive  thereout  ioo/« 
per  annum  during  her  life,  in  lieu  and  difcharge  of  her 
dower.  The  wife  received  this  annuity  for  many  years, 
and  then  brought  a  writ  of  dower.  Decreed  that  the 
wife  was  barred  of  her  dower^  as  long  as  the  perfonal 
eftate  was  fufficient. 


Ward, 
Amb  ficp« 
299. 


Ctfes  where 
the  Widoir  is 
allo\red  to 
tak^  boih« 


§  28.  A  teftator,  after  devifing  to  his  wife,  declares 
in  his  will,  that  what  he  had  before  given  her,  fhould 
be  in  full  of  all  dower  and  right  of  dower  or  thirds, 
which  jB\e  might  have  or  claim  in  or  out  of  his  real 
eftate.  Decreed  by  Lord  HardwUke,  that  the  devife 
was  a  fatisfa£tion  of  the  widow's  right  to  free-bench  of 
a  copyhold,  which  the  teftator  had  purchafed  after 
making  his  will :  for  free-bench  was  cuftomary  righ( 
nomine  dotis^  and  fo  declared  by  Bradon. 

S  29.  If,  however,  the  intention  of  the  teftator  doea 
not  clearly  appear  to  have  been,  that  the  wife  fliould 
take  the  devife  in  lieu  of  dower,  and  not  enjoy  both ; 
as,  if  the  huftiand  devifes  lands  to  his  wife  during  her 
widowhood  only,  or  reftrains  the  devife  in  any  other 
manner,  fo  as  to  render  it  lefs  beneficial  than  dower, 
a  court  of  equity  will  not  interfere ;  but  the  wife  will 
be  allowed  to  take  both  the  thing  devifec^  and  alfo  her 
dower» 


S  30.  Willidon 


Tilled.   Dower.   Gh.y.  §  30.  185 

S%o.  fVilliam  Lawrence  devifed  lands  of  the  value  Lawrence  y. 
,  tjf  130  A  to  his  wife,  fiuring  her  widowhood ;  and  after  ^  Ld^Ray. 
the  determination  of  that  eflate,  he  devifed  the  fame  43^- 
preraifes,  together  with  all  his  other  lands,  to  tniftees, 
for  a  term  of  years,  in  truft  for  the  payment  of  his 
debts  and  legacies  :  and,  as  a  further  provifion  for  his 
wife,  he  direfted  that,  after  two  years  of  the  term  were 
expired,  his  truftees  fhould  permit  her  to  receive  the 
rents  and  pfoiitt  of  another  farm  of  90  A  per  annum ^ 
for  the  remafalder  of  the  faid  term  of  2 1  years,  fo  long 
as  fhe  (houid  continue  a  widow.  The  widow  entered 
on  the  lands  thus  devifed  to  her,  and  afterwards  brought 
a  writ  of  dower  for  a  third  part  of  the  lands  not  de- 
vifed to  her ;  to  which  was  pleaded  the  devife,  with 
an  averment,  that  the  fame  was  for  h^r  jointure ;  but 
upon  a  demurrer  to  this  plea,  judgment  was  given  for 
the  demandant.     A  bill  was  then  exhibited  in  Chan- 

eery,  to  be  relieved  againft  this  judgment ;  and  Lord 

»  > 

Chancellor  Somers  decreed  a  .perpetual  injunftion 
againft  the  widow,  to  flay  her  further  proceedings 
upon  the  judgment  in  dowen 

The  caufe  was  reheard  before  Lord  Keeper  Wright^ 
who  ordered  a  cafe  to  be  ftated,  ift.  Whether  the  de- 
fendant  was  barred  of  her  dower  by  the  devife  in  the  will 
or  not :  adly.  And  if  fhe  was  not  barred  of  her  dower 
by  fuch  devife,  whether  the  plaintiff  ought  to  be  relieved 
in  that  court.  A  cafe  was  accordingly  ftated.  In  170a, 
the  caufe  came  on  upon '  the  cafe  fo  ftated  ;  ahd  his 
Lordfliip  declared,  that'  he  had  fully  conlidered  the 
matter,  but  conceived  there  was  nothing  in  the  teftator's 
^11  that  did  intend  that  the  defendant  fhould  be  barred 

N  4  of 
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of  her  dower ;  and  if  any  fuch  thing  did  appear  by  the 
will,  the  fame  would  only  be  a  bar  at  law,  and  not  in 
that  court ;  therefore  his  Lordihip  reverfed  fo  much  of 
the  former  decree  as  awarded  a  perpetual  injunction 
againft  the  defendant's  proceeding  at  law  upon  her 
judgment  in  dower*  This  caufe  was  brought  on  agaii) 
by  another  remainder  man,  and  was  heard  by  Lord 
Chancellor  Cowper  in  1715,  who  declared,  as  to  the 
point  of  dower,  that  it  being  a  point  of  right,  and  fo 
doubtful  in  its  nature,  as  that  the  Court  had  beeA  of 
different  opinions  about  it,  and  the  determination  ia 
1703  having  remained  fo  long«unquefUoned,  his  Lord- 
fhip  did  not  think  fit  to  inake  any  variation  fropi  what 
was  then  determined  as  to  that  point, 

t)  Bro.  Pari.  On  an  appeal  to  the  Houfe  of  Lords,  it  was  com 

^'^  ^*  tended,  that  it  would  be  againft  the  rules  of  natural 

equity  and  juftice,  if  the  refpondent  ihould  be  permitted 
to  enjoy  the  eftates  devifed  to  her  by  her  hufband's 
will,  and  at  the  fame  time  difappoint  his  intention,  by 
infilling  on  her  dower,  for  which  the  lands  devifed  were 
far  more  than  equivalent-   . 

On  the  other  fide,  it  was  faid  to  be  no  where  exv 

preffed,  nor  to  be  coUefted  from  the  words  of  thp  will, 

* 

that  the  lands,  devifed  to  the  refpondent,  were  for  h^ 
jointure,  or  in  bar  of  her  dower ;  neither  could  it  be 
fo  averred  at  law,  or  in  a  court  of  equity,  (he  having 
no  eftate  for  life,  but  for  her  widowhood  only ;  and  tho 
4e^re^  W<ls  accordingly  affirmed. 

§31.  Am«9 


S  ^2.  Notwithftanding  the  doftrine  eftablifhed  in 
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S  31.  A  man  devifed  his  eftate  to  his  firft  and  oth»  NortJ^tl^ 

fons  in  tail,  remainder  to  his  daughters  m  tail^  remainder  s  Atk.  450. 

to  his  wife  for  lifci  It  was  decreed  by  Lord  Hardwicke^  Boynton/' 

that  the  wife  was  entitled  to  dower  out  of  the  eftate  thus  i^A^'^'  ^^* 

given  to  her  in  remainder.  And  his  Lordfliip  obferved.  Cook,  3  Bro. 

*  •  R     Sat 

that  the  cafe  of  Lawrence  v.  Lawrence  was  fully  in  point,    prcnch  V. 

Davis,  2  Vcf, 

jun.  571. 

Modern  Cafes 

the  cafe  of  Lawrence  v.  Lawrence^  and  the  frequent    where  a  De- 
recognition of  it,  devifes  have  been  fince  frequently   J^'^J^  a*  Satif- 
deemed  a  fatisfaftion  of  dower,  on  account  of  very   faaion. 
ftrong  and  fpecial  circumftances ;  as  where  allowing 
the  wife  to  take  a  double  provifion,  would  have  been 
quite  inconiiftent  with  the  difpofitions  of  the  will. 

S  33*  -^  perfon,  feifed  in  fee,  by  his  will  gave  and    villa  Realr. 
devifed  to  his  wife  an  annuity  of  200  /.  with  a  power   ^^  ^Rc*^* 
of  diftrefs  and  entry,  and,  fubjed  thereto,  he  devifed   29^-   ^^^^• 
his  real  eftates  to  his  daughter,  in  Arid  fettleinent ;    Rep.  682.  ' 
and  gave  all  his  perfonal  eftate  to  LordGalwayt  in  truft 
to  inveft  it  in  lands  to  be  fetjtled  to  the  {ame  ufes. 
One  of  the  queftions  in  this  cafe  was,  whether  the  wi£p 
was  to  take  this  annuity  in  fatisfadion  of  her  dower, 
or  noL 

Two  cafes  were  cited;  the  firft,  that  of  Pitts  v» 
Sntnvden^  which  was  a  devife  by  a  man  to  his  wife  of 
an  annuity  of  50  /.  a  year,  payable  out  of  his  (:opyhpl4 
and  freehold  meffuages,  with  a  claufe  of  entry  and 
diftrefs ;  to  be  made  good  out  of  his  perfonal  eftate, 
and  fubjed  to  the  annuity,  he  gave  his  freehold  meA 
fuages  to  his  three  children^   Lord  Uardwkkc  decreed, 

9  that 
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diat  the  widow  was  entitled  both  to  dower  and  the 
annuity.  The  fecond  was  that  of  Arnold  v.  Kempjieady 
where  a  teftator  gave  fome  leafehold  eftates  to  his  wife 
for  lifip,  and  then  gave  her  10/.  a-y ear  during  her  life, 
or  fo  long  as  (he  Ihould  continue  a  widow,  out  of  the 
rents  and  profits  of  his  freehold  eftates  in  Queens  SquarCy 
but  without  any  claufe  of  entry  or  diftrefs ;  and  devifed 
all  his  freehold  eftates  in  ^ueer^s  Square  to  his  fon. 
Lord  Northington  decreed,  that  the  widow  muft  eledt, 
cither  her  dower,  or  the  annuity  j  but  could  not 
take  both. 

Lord  Camden. — ^The  cafe  now  before  the  court  is 
more  cxaftly  correfpondent,  in  the  form  of  the  devife, 
to  Pitts  y.  Snowdeny  than  to  the  other  cafe ;  for,  in 
thefe  two  cafes,  there  is  an  exprefs  claufe  of  entry  and 
diftrefs,  whereas  there  is  no  fuch  power  m  Arnold  v. 
Kempjiead ;  and  they  more  particularly  refemble  each 
other  in  another  circumftance,  as  the  annuity  in  both 
is  charged  upon  other  funds,  not  fubjed  to  dower,  as 
well  as  upon  the  dowable  eftate ;  whereas,  in  Arnold 
V.  Kempjieady  the  annuity  is  made  to  iiTue  only  out  of 
the  freehold  eftate,  fubjed  ta  dower.  Thefe  two, 
being  alike  in  all  their  circumftances,  I  muft  admit 
that  Pitts  V.  Snowdcn  is  an  authority  in  point  one  way, 
Arnold  and  Kemp/lead  the  other.  The  queftion  upon 
this  cafe  is  this,  ift,  whether,  if  a  rent-charge  is  giv«i 
to  the  widow,  iifuing  out  of  the  eftate  fubjed  to  dower, 
with  power  of  diftrefs,  this, devife  (hall  operate  as  a  bar 
or  fatisfa£tion  of  dower.  I  am  of  opinion  that  it  fliall ; 
becaufe  the  claim  of  dower,  i  ft,  difappoints  the  will, 
9ij(idi  2dly,  is  inconfiftent  with  U.    It  is  admitted  that 

every 


Title  VI.  Dovfer,  Cb.  v.  %  33.  1 87 

every  devifee  mufl  confirm  the  ^ill  in  foto,  if  he  claims 
any  intereft  under  it;  and  will  confequently  forfeit 
fuch  intereft  if  he  impeaches  or  intercepts  any  part  of 
jL  In  this  cafe,  the  will  is  contradifted  by  the  claim 
of  dower,  t  ft,  becaufe  it  puts  the  truftees  out  of  pofle£* 
fton,  for  they  cannot  hold  the  whole,  fubjeft  to  the 
annuity  and  diftrefs,  without  being  in  pofleflion  of  the 
whole  ;  nor  can  the  annuitant,  confiftcnt  with  the  will, 
take  poffefEon  of  any  part,  becaufe  her  right  accrues 
upon  default  of  payment.  And  though  the  prefent 
cafe  gives  the  right  of  entry  upon  the  whole  or  any 
part,  in  more  explicit  terms  than  Pitts  v.  Snoivden^  yet 
the  general  power  of  entry  and  diftrefs  in  Pitts  v. 
Snowden  is  tantamount  in  this  particular.  The  poffef- 
fion,  therefore  of  the  truftees,  being  co-extenfive  with 
the  annuities  and  the  diftrefs,  it  is  not  pofTible,  in  fuch 
a  cafe,  to  make  the  land  fubjeft  to  the  dower  and  the 
rent-charge  at  the  fame  time  j  becaufe,  as  annuitant, 
the  widow  muft  be  out  of  poffeffion  of  the  whole  ;  a3 
dowrefs,  (he  muft*  be  poffeffed  of  a  part.  Hence  it  fol-» 
lows,  that  where  the  teftator  gives  the  eftate  fubjed  to 
the  anntdty,  as  he  doth  in  this  cafe,  he  muft  be  intended 
to  give,  fubjeft  to  the  annuity  only  j  and  the  refidue 
of  the  rents  and  profits  being  given  to  the  devifee, 
muft  exclude  all  charges,  except  only  the  annuity. 
In  this  view  of  the  matter,  the  widow,  by  the  claim 
of  dower,  difappoints  the  will  in  the  moft  effential  part, 
of  the  teftator*s  plan,  by  reducing  the  intereft  of  the 
devifee,  and  loading  the  eftate  with  an  additional 
burden,  adiy.  The  claim  of  dower  is  inconfiftent  with 
the  will  in  another  light,  as  it  will  diminifli  the  annuity 
itfclf,  which  is  contrary  to  the  very  words  of  the  will. 

The 
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9  The  annuity  is  either  given  over  and  above  the  do^rety 

or  in  fatisfa&ion  of  it :  he  intended  only  one,  or  he 
mtended  both ;  if  both,  he  intended  bodi  fliould  be 
enjoyed  in  their  full  extent,  the  whole  annuity  and  the 
whole  dower.  Now,  can  the  widow  enjoy  the  annuity^ 
as  the  will  has  given  it,  if  (he  claims  her  dower  ?  It  is 
mofl;  clear  that  (he  cannot ;  for  if  fhe  enters  into  a 
third  in  right  of  her  dower,  fhe  mufl  fink  fo  much  of 
her  annuity,  as  that  third  ought  to  bear  in  proportion. 
That  is  a  violation  of  the  will ;  and  whether  the  an- 
nuity claihes  with  the  dower,  or  the  dower  with  the 
annuity,  it  is  equally  dedfive,  for  fhe  can  never  enjoy 
both,  unlefs  both  can  be  reconciled  to  the  will.  Nor 
is  there  any  pretence  to  fay  that  the  whole  annuity, 
by  an  equitable  marfhalment,  fhall  be  thrown  upon  the 
two  remaining  thirds;  becaufe  that  would  in  terms 
contradift  the  will,  which  charges  the  whole,  and  gives 
the  power  of  diflrefs  on  the  whole.  This  is  fufficient 
to  fhew  the  teflator's  intention :  it  is  an  intention  that 
does  not  fland  upon  a  loofe  prefumption,  but  from  the 
mode  of  deviling  in  the  will  itfelf ;  and  then  the  cafe 
comes  within  the  rule  of  Noys  and  Mordaunt^  that  no 
perfon  fhall  difpute  a  will  that  takes  under  it.  This 
rule  is  uniyerfal  and  without  exception,  and  a  dowrefs 
has  no  more  right  to  be  exempted  from  it  than  any 
other  devifee.  The  cafes  of  Lawrence  v.  Lawrence^ 
Hitcbin  v.  Hitcbiny  Lemon  v.  Lemony  &fr.  may  be  all 
admitted  to  be  good  law  ;  the  will,  in  all  thefe  cafes, 
being  cpnfiftent  with  the  claim  of  dower.  In  all  thefe 
cafes  the  dowable  eflate  was  devifed  generally  ;  and  as 
the  teflaior  had  not  exprefled  the  wife's  bequefl  to  be 
in  f^tisfa^on,  the  Co\ut  would  ztOt  prefume  it,  and  the 
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eftate  pa£kd  cum  onere.  There  no  violence  is  done  to 
the  will,  and  the  wife .  takes  no  more  from  the  devifee 
than  the  teftator  intended  fhe  fhould ;  nothing  being 
declared  to  the  contrary.,  But  where  the  dowable 
eftate  is  fo  divided  that  the  claim  of  dower  makes  a 
material  change  in  the  will  itfelf,  as  it  does  here,  the 
widow  muft  be  barred  by  neceffary  implicattion.  For 
where  is  the  difference  between  declaring  that  fhe  fliaU 
not  hold  both,  and  devifmg  fo  that  fhe  cannot  hold 
both,  without  difturbing  the  will.  And,  therefore,  if 
the  claim  of  dower  will  difappoint  the  will,  Ihe  is 
barred  of  her  dower  by  neceffary  implication  j  which 
will,  according  to  the  do&rine  of  all  the  cafes,  be 
equivalent  to  an  exprefs  implication.  I  will  now  fay 
a  word  upon  the  cafe  of  Arnold  v.  Kempjiead.  There 
is  no  power  of  diftrefs  in  that  will,  and  yet  I  do  not 
think  it  fubftantially  within  the  reafon  of  the  other  ^' 
two  cafes ;  for  the  very  gift  of  an  annuity  to  the  wife 
out  of  the  dowable  eftate,  does,  from  the  nature  of  the 
intereft,  throw  her  out  of  poffeffion,  and  makes  the 
claim  of  dower  ingonfiftent  with  the  wilL  I  muft  ttot 
conclude  without  taking  notice  of  a  circumftance  that 
may  be  urged  againft  my  opinion,  as  a  proof  of  inten* 
tion  in  the  teftator,  to  give  both  dower  and  annuity  to 
the  wife,  .and  that  is,  that  the  annuity  is  made  to  iffue 
out  of  more  than  the  dowable  eftate ;  from  whence  it 
jDnayl)e  argued,  that  the  teftator  enlarged  the  fund  for 
payment,  in  order  to  leave  fufEcient  for  the  fatisfaftion 
of  both  the  demands.  I  anfwer,  firft,  that  it  is  totally  un- 
known whether  he  extended  the  charge  and  the  remedy 
with  that  view ;  it  is,  at  moft,  but  conjedure ;  and  it 
may  as  reafonably  be  fuppofed  that  he  meant  only,  by 
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augmtnting  the  fecuritj,  to  give  an  eafier  and  iafer 
remedy  for  recovering  the  annuity,  as  nothing  is  more 
common,  where  a  rent-charge  is  granted,  than  to 
charge  an  eftate  of  ten  times  the  value  for  the  payment 
of  it.  2dly,  That  this  fuppofed  intention  is  rebutted 
by  a  declared  intention  to  the  contrary,  manifefted  and 
exprefled  in  the  will  itfelf.  I  wifli  thefe  cafes  could 
have  been  reconciled ;  feeling  in  myfelf  a  modeft  un- 
willingnefs  to  fet  in  judgment  upon  two  men  greatly 
fuperior  to  myfelf  in  learning  as  well  as  capacity  ;  but 
that,  which  in  a  private  man,  would  have  been  prc- 
fumption,  is  an  indifpenfible  duty  in  a  judge ;  the  tax 
is  impofed  iipon  me  by  my  office,  and  I  undertake  it 
with  more  eafe  of  mind,  knowing  that  there  is  a  jurif- 
di£lion  fuperior  to  us  all,  which  is  able  to  confirm  or 
revcrfe  my  opinion  "by  a  final  decifion. 


PearTon  y. 
Peaifon, 
I  Bro.  R. 
%9t. 


§  34.  A  teftator  gave  by  his  will  ten  acres  of  land 
to  his  fon,  fubjeft  to  a  rent-charge  of  10/.  per  annum 
to  his  wife  for  life,  and  5  /.  per  annum  to  his  brother. 
The  widow  filed  a  bill  for  this  annuity  and  her  dower ; 
and  the  queftion  was,  whether  the  rent-charge  to  the 
wife  was  a  bar  of  dower,  il  not  being  fo  exprefled  in 
the  will.  The  cafes  of  Lawrence  v.  Lawrence^  and 
Davis  V.  Edwards^  were  cited  to  fhow  that  a  rent- 
charge  will  not  bar  dower,  unlefs  fo  exprefled. 
On  the  other  fide  was  cited  Villa  Real  v.  Lord 
Galway. 


Lord  Loughborough.-^^Tht  law  is  perfeSly  fettled 
and  very  plain.  The  gift  of  an  annuity  to  the  wife 
may  be  a  bar  of  dower,  or  may  not,  according  to  the 

language 
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language  of  the  will.  Arnold  and  Kempjiead^  (dted  in 
the  fame  note  upon  Co*  Lit.  36  ^.)  In  Villa  Real  v. 
Lord  Galway^  it  was  held  to  be  a  bar,  becaufe,  other- 
wife,  the  other  devifes  in  the  will  couW  liot  take  effeft. 
In  this  cafe,  if  the  value  of  the  lands  fhould  not  be 
fufficient  to  fatisfy  the  two  annuities  and  the  dower, 
it  would  prove  it  was  intended  to  be  in  bar ;  other- 
wife,  there  is  nothing  in  the  will  to  fhew  fuch  intention, 
and  there  muft  be  fuch  an  intent  to  make  it  a  bar  to 
dower. 

§  35.  Sir  G.  Boyntotij  hy  his  will,  gave  his  wife  his  Boynton  r. 
manfion-houfe,  &f r.  for  life  j  he  alfo  gave  to  his  faid  ,  BrorRco. 
wife  an  annuity  of  1000/.  charged  on  all  his  real  445* 
cftates,  in  lieu  of  her  dower,  and  thirds ;  together  with 
the  ufe  of  her  jewels,  and  of  his  houfehold  goods,  plate, 
carriages,  &fr.  for  life  j  and  a  legacy  of  200  /.  to  be 
paid  immediately  after  his  deceafe :  then  came  the 
following : — "  Provided  that  if  my  faid  wife  fliall 
happen  to  marry  again,  that  then,  and  from  thence- 
forth, all  and  every  the  devife,  annuity,  powers, 
authorities,  and  bequefts,  by  me  herein-before  or 
**  herein-after  given  and  bequeathed  to  my  faid  wife, 
**  (except  the  annuity  of  100/.  a  year  herein-after 
^^  mentipned),  fhall  ceafe  and  be  void.  And,  in  fuch 
♦*  cafe,  I  give  and  bequeath  to  my  faid  wife,  during 
**  her  natural  life,  one  annuity  or  yearly  rent-charge 
*^  of  100/.,  charged  upon  all  my  real  eftates,  to  be 
^*  paid,  &f r.  The  faid  annuity  of  1 00  /.  to  be  in  full 
**  for  any  benefit  and  advantage,  which  I  mean  fhall 
^^  ariie  out  of  my  real  or  perfonal  eftate,  ia  cafe  fhe  fhall 
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^^  happen  to  marry  again."  And  made  hit  faid  ynS<t 
executrix  and  refiduary  legatee  of  his  faid  will,  and 
guardian  to  the  plaintiff  his  eldeft  fon,  and  to  his  other 
children.  Sir  G.  Boyntany  the  eldeft  fon,  filed  his  bill, 
praying,  among  other  things,  that  the  defendant.  Lady 
Boyntofiy  might  make  her  ele£tion,  either  to  accept  the 
benefits  under  the  will,  or  to  claim  her  dower.  Lady 
Boynton^  by  her  anfwer,  eleSed  to  take  her  dower, 
inftead  of  the  benefits  given  to  her  by  her  hufband's 
will.  Sir  T.  Sewell  M.  R.  declared  that,  as  no  account 
«  of  the  tefiator's  perfonal  eftate  and  of  his  debts,  ^c. 
had  been  taken,  the  defendant.  Lady  Boyntotiy  was  not 
obliged  to  make  any  eleftion,  until  the  account  (hould 
be  taken }  and  it  fhould  appear,  out  of  what  real  ellates 
fhe  was  dowable  at  the  time  of  the  teftator's  deceafe. 
The  mafter  made  his  report,  and  foon  afcer  Lady  Boyn- 
ion  married  again.  The  plaintiff  filed  a  fupplemental 
bill,  making  Lady  Boynton\  huiband  a  party,  ftating 
the  marriage,  and  that  in  confequence  thereof,  the 
benefits  arifing  to  the  defendant  laAj  Boynton  under 
the  will,  had  become  void.  In  her  anfwer  to  this  bill. 
Lady  Boynion  claimed  her  dower,  and  fubmitted  to  the 
Court  whether  (he  was  not  alfo  entitled  to  the  annuity 
of  loo  /.  given  by  the  teftator's  will. 

Lord  Thurlow  declared,  that  Lady  Boynton^  having 
eleded  to  take  her  dower,  was  not  entitled  to  have 
the  legacy,  annuity,  and  provifion  made  by  the  wilL 
And,  upon  a  re-hearing,  his  Lordfhip  faid,  the  queftion 
is,  whether  the  teftator  has  declared,  by  exprefs  words, 
or  any  thing  tantamount,  that  Lady  Boynton  flMdl  have 

both 
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both  the  dower  and  this  annuity  ?  The  queftion  tiirni 
upon  the  claufe  whereby  he  gives  her,  in  the  event  of 
her  marrying  again,  1 00  /.  a  year,  as  the  full  benefit 
(he  was  to  derive  from  his  eftate.  By  the  expreflionsj 
I  rather  think  he  intended  his  eftate  fliould  be  quite 
clear  of  her.  On  the  other  hand,  it  is  faid,  this  could 
not  be  his  intent,  as  he  knew  this  was  not  equal  to  her 
dower  ;'^ut  the  Aifes  do  not  feem  to  have,  gone  upon" 
any  calculation  of  value  between  the  legacy  and  the 
dower.  The  natural  conftrudtion  of  the  words  feemed 
to  be,  that  if  fhe  married  again,  fhe  ihould  only  have 
looA  a  year,  in  this  the  teftator*s  intention  is  de* 
feated ;  but  fhe  cannot  have  her  dower  and  the  an* 
nuity.  ..^ 

§  36.    A    gift  of  the  refidiie  of  perfonal  eftate^   ABcqueftof 

will  not  alone  be  conftrued  as  a  bar  or  fatisfaftion  of  ofVerfonll 

dower.  Eftate  IS  no 

BtrtbDovkwf. 

§  37.   A  man,  by  his  will,  taking  no  notice  of  his   Ayrw  ▼; 
wife's  title  to  dower,  makes  a  provifion  for  her  out   j  vX a^a. 
of  tfte  perfonal  eftate  by  way  of  refidue.     This  was 
infift^d    upon  to  be  an  implication  to  bar  her   of 
dower. 

Lord  Hardwicke.^^'bJo  cafe  to  thai  pTlrpofci  Thit 
differs  greatly  from  Noys^'znA  Mordaunf^  and  th« 
feveral  other  cafes,  fince  which  the  nile  has  been^  that 
if  a  provifion  (even  perfonal,  .aocotd^ng  to  latter  de» ' 
terminations)  is  made  for  a  child,,  whofe  eftate,  by 
the  iame  will,   is  devifed  away>   if  t|e  claims  under 

V01-.L  O  th« 
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the  will,  he  cannot  have  the  other.  But  here,  by 
the  claim  of  do^iper,  the  wife  does  not  break  in  on  the 
will ;  and  this  is  the  ftronger,  as  it  is  only  a  refidue ; 
tCrhich  accidental  benefit  he  might  intend  fhe  ihould 
have  as  well  as  dower. 
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Or^n  of       T^  confequeiice  of  two  maxims  of  the  common  lair. 
Jointures.  ,ft^  ^^  ^o  right  Can  be  barred  untfl  it  accrues, 

4  R^P-  »•        and,  adly,  that  no  right  or  title  tp^an  eftate  of  freehold 

can  be  barred  by  a  collateral  fatisfaflion ;  .it  vns  found 
abfolutely  impoflible  to  bar  a  woman  of  her  dower, 
by  any  alignment  or  aflfurance  of  lands,  either  before 
or  during  the  marriage ;  though  exprefsly  mentioned 
to  be  in  f lill  bar  and  fatis&flion  of  dower.  For  a  wife 
having  acquired  a  right  to  be  endowed  of  a  third  part 
of  all  her  hufband's  lands,  at  the  moment  of  her  mar- 
riage, this  right,  like  all  others,  could  on]y  be  ex- 
tinguiihed  by  a  releafe  thereof;  and  no  fuch  releafe 
of  the  wife,  either  before  or  during  the  marriage, 
would  be  valid.  For  if  it  was  made  before  the  mar- 
riage, it  was  no  bar ;  becaufe,  at  the  time  of  making 
it,  the  wife  had  no  title  to  dower ;  and,  therefore,  a 
releafe  from  her  then,  could  be  no  bar  to  a  right  which 
accrued  to  her  after.  If  it  was  made  during  the  mar- 
riage, it  was  abfolutely  void ;  th(^  wife  not  being  then 
fui  juris.  And  no  eftate  limited  to  the  wife  during 
the  marriage,  could  bar  her  of  dower;  becaufe  no 
right  or  title  to  a  freehold  eflate  can  be  deftroyed  by 
acceptance  of  a  collateral  fatisfafUoo. 

§  2.  Every  woman  became  therefore  entitled,  im* 
mediately  upon  her  marriage,  to  one  third  of  all  her         J 
hufband's  real  eftates>  however  fmall  her  own  fortune 
might  be.    Such  an  inequality  was  one  of  the  reafons 
why  fo  much  land  was  conveyed  to  ufes,  a  vridoi^  not 

being 
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bcmg  dowatfll  of  a  ufe.    And  when  the  pradice  of  Vide  Tit.  ii. 

veiling  eftates  in  feoffees  to  ufes  became  general,  it 

was  ufual)  on  all  marriages,  for  the  friends  of  the  wife 

to  procure  the  hufband  to  take  an  eftate  from  his   4  Rep.  i  i* 

feoficeSy  and  to  fettle  it  to  himfelf  and  his  wife,  for 

their  lives,  in  joint-tenancy  or  joinnire,  (from  whence 

the.  word  jointure  arofe),   leaft  the  wife  ihould  be 

totally  improvided  for  at  the  death  of  her  hufband. 

§  3.  When  tl^  Ibttute  of  ufes  ena&ed  that  all'thofe 
who  were  entitled  to  the  ufe  of  any  lands  or  tenements 
ftould  have  the  legal  feiiin  and  pofTeilion  of  them,  all 
women,  who  were  then  married,  would  have  become 
dowabie  of  fuch  lands  as  were  held  to  the  ufe  of  their 
hufband's ;  and  would,  at  the  fame  time,  be  entitled 
to  any  particular  lands  that  were  fettled  on  them  in 
jointure.  But  as  this  would  have  been  a  manifefl 
wrong,  the  following  claufe  was  inferted  in  the  ftatute 
of  ufes,  to  prevent  that  confequence. 

§  4.  "  Whereas  divers  perfons  have  purchafed  or  Statute 
•*  have  eftate  made  and  conveyed  of  and  in  divers  chflo*  C  6. 
*^  lands,  tenements,  and  hereditaments,  unto  them  and 
<<  to  their  wives,  and  to  the  heirs  of  the  hufband,  or  to 
^  the  hulband  and  to  the  wife  and  to  the  heirs  of  their 
^^  two  bodies  begotten,  or  to  the  heirs  of  one  of  their 
««  bodies  batten,  or  to  the  huiband  and  to  the  wife 
^  for  term  of  their  lives,  or  for  term  of  life  of  the  faid 
^*  wife ;  or  where  any  fuch  eftate  or  purchafe  of  any 
^*  lands,  tenements,  or  hereditaments  hath  been  or 
^'  hereafter  ihall  be  made  to  any  hulband  and  to  his 
^  wife,  in  manner  and  form  above  exprefled,  or  to 

« 

O  3  **  any 
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**  any  other  perfon  or  perfons  and  to  their  heirs  and 
"  affigns,  to  the  ufe  and  behoof  of  the  faid  hufband 
"  and  wife,  or  to  the  ufe  of  the  wife,  as  is  before  re- 
.  "  hearfed,  for  the  jointure  of  the  wife,  that  then,  and 
*^  in  every  fuch  cafe,  every  woman  married,  having 
■*  fuch  jointure  made  or  hereafter  to  be  made,  fhall 
^*  not  claim  nor  have  title  to  have  any  dower  of  the 
**  refidue  of  the  lands,  tenements,  or  hereditaments 
"  that  at  any  time  were  her  faid  hufhand's  by  whom 
**  fhe  hath  any  fuch  jointure,  nor  fhall  demand  nor 
^^  claim  her  dower  of  and  againft  them  that  have  the 

• 

**  lands  and  inheritances  of  her  faid  hufband.  But  if 
**  fhe  have  no  fuch  jointure,  then  fhe  fhall  be  admitted 
^*  and  enabled  to  purfue,  have,  and  demand  her  dower, 
^'  by  writ  of  dower,  after  the  due  courfe  and  order  of 
f*  the  common  laws  of  this  realm, 

Jd.  f.  7^  ««  Provided   always,   that  If  any  fuch  woman  be 

^*  lawfully  expulfed  or  eviflied  from  her  faid  jointure, 
^*  or  from  any  part  thereof,  without  any  fraud  or  covin, 
^^  by  lawful  entry,  aftion,  or  by  difcontinuance  of  her 
^*  hufband,  then  every  fuch  woman  fhall  be  endowed 
**  of  as  mi|ch  of  the  refidue  of  her  hufband's  tene- 
^*  ments  or  hetcditaments,  whereof  fhe  was  before 
<^  dowable,  as  the  fame  lands  and  tenements  fo  evicted 
^'  and  pxpulfed  fhall  ^^mount  op  exteQd  unto." 

pefinliion  of  §  5*  This  flatute  has  given  rife  to  the  modem  join-? 
jo»niure.  ^^^^^  which  Lord  Coke  defines  to  be  *^  a  competent 
I  Iu|t-  37  tf.     cc  livehhood,  of  freehold,  for  the  wife,  of  lands,or  tene- 

•*  ments,  fcfr.  to  take  eflfeft  prefcntly  in  pofTcfTion  or 
•*  profit,  after  the  deceafe  of  her  hufband,  for  the  life 

of 
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"  of  the  wife  at  the  leaft;  if  Ihe  herfelf  be  not  th?     * 
*•  caufe  of  determination  of  forfeiture  of  it. 

§  6.  As  the  ftatute  27  Hen.  8.  refpefting  jointure^,  Requifites  to 
contradids  the  common'  law,  it  has  been  conftrued  ^  Jo*°^"*"«\ 
,ftri£tlyj  and,  therefore.  Lord  C(?iJ^  lays  it  down,  that   iia&,^6i. 
no  eftate  limited  to  a  woman  fliall  be  deemed  a  good  1 

jointure,  and  a  bar  to  dower  under  this  aft,  unlefs  it 
has  the  following  requifites.  ,^ 

§  7.  It  muft  take  effed,  in  poiTeilion  or  profit,  im-  it  muft  take 
mediately  from  the  death  of  the  hufband ;  for,  other-  ^g'^catTof 
wife,  it  will  not  be  fo  beneficial  a  dower.   If,  therefore,   ^^«  Hulband. 
an  eftate  is  conveyed  to  the  hufband  for  life,  remainder    ^  ^"^*  3^  *♦ 
to  y.  S.  for  life,  remainder  to  the  wife  for  life,  in  fatif- 
fadion  of  dower,  this  is  no  jointure  within  the  ftatute : 
becaufe,  by  the  fir  ft  limitation,  it  was  not  to  take  effed 
in  pofleffion  or  profit  prefently  after  the  death  of  her 
hufband.    And  although,  in  this  cafe,  J.  S.  fhould 
die  in  the  life-time  of  the  hufband,  and  after  the  death 
•of  the  hufband  the  wife  fhould  enter,  yet  it  would  be 
no  bar  of  dower,  but  fhe  fhould  have  her  dower  alfo  j 
becaufe  it  was  not  within  the  flatute,  and,  by  the  com- 
mon  law,  it  was  no  bar  of  dower. 

§  8.  So,  where  an  eftate  was  limited  to  the  hufband 
in  tail,  and,  for  default  of  fuch  iffue,  to  the  wife  for 
life,  it  was  held  not  to  be  a  jointure,  although 
the  hufband  died  without  ifTue  in  the  life-time  of 
bis  wife. 

O  4  §  9*  Sir 
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Wood  T.  S  9.  Sir  H.  Bowyer  covenanted  to  (land  fdfed  to  the 

CFo'^Jac.488.   ^^^  of  hitnfelf  in  tail,  and  for  default  of  fuch  iffue,  to 

the  ufe  of  his  wife  for  life.  Sir  H.  Bowyer  afterwards 
p:iade  a  feoffment  of  the  fame  lands  to  truftees,  to  the 
ufe  of  himfelf  and  his  wife  for  their  lives,  without 
impeachment  of  wafte,  by  way  of  jointure.  After  die 
death  of  Sir  H.  Bowyer ^  his  wife  entered.  And  it  wai 
adjudged,  that  Ibe  was  remitted  inftantly  to  the  eftate 
for  life  limited  to  her  by  the  covenant  to  ftand  feifed  \ 
imd  that  it  was' not  a  jointure,  bccaufe  it  was  to  begin 
^er  the  determination  of  an  eftate  tail ;  and,  although 
the  eftate  tail  was  determined  by  the  death  of  the  huf- 
band  without  iffue,  fo  that  her  eftate  began  immediately 
Caruihcrs  t.     upon  the  death  of  her  huft)and,  yet,  forafmuch  as  it 

jLTruTep      c^"^^  ^^^  ^^  ^^^^  ^^  t)^.  ^  jointure  at  the  beginning, 
500.  "vihatever  happened  afterwards  could  not   niakc  it  a 

good  jointure, 

And  be  for  §  10.  The  fecond  circumftance  neceffary  to  a  jointure 

Ihc  Wifr^^      ^^'  *=^^  ^*  ^^^  ^^  *^™^^^  ^^^  ^^^  ^f  ^^^  w^f^'s  life, 
\  Infl.  36  <      ^^  ^^^  ^^"'^  greater  eftate.     But  if  an  eftate  be  limited 

to  a  woman  for  the  life  or  lives  of  one  or  more  perfons, 
pr  for  a  hundred  or  a  thoufand  years,  &fr.  if  flie  lives  fo 
long,  or  without  fvich  jimitatioiij  it  is  no  bar  of  herdowcr* 

%  II.  It  is  immaterial  in  what  manner  the  eftate  is 
4  Rep.  9  4.      limited  to  the  wife  ;   for  ahhough  the  ftatute  recite 

five  modes  of  limiting  an  eftate  in  jointure,  yet  thefe 
are  only  mentioned  as  examples,  and  do  not  exclude 
any  other  eftate  which  is  coniiftent  with  the  intention 
of  the  ftatutdt 

5  12.  In 


X 
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§  12.  In  the  Ducbefs  of  Somerf(gf%  cafe,  which  was  jy^^^  g^  «, 
detenxuned  i  Mary^  it  was  refohred  by  all  the  judges^ 
that  an  eftate,  limited  to  a  man  and  his  wife,  and  tQ 
the  heirs  male  of  their  two  bodies  begotten,  was  a  good 
jointure  within  the  ftatute ;  although  it  was  not  one  of 
the  eftates  mentioned  in  the  ftatute. 

S  13.  In  Vernon's  cafe,  it  was  determined,  that  an  ^R^p.  2^. 
eftate,  limited  to  the  hufband  for  life,  remainder  «to  the 
wife  for  life,  was  a  good  jointure ;  although  it  was  not 
one  of  the  eftates  mentioned  in  the  ftatute ;  becaufe  it  is 
equally  beneficial  with  them. 

§  14.  It  is  faid,  in  Brookes  Abridgement,  that  an   TIt.Dowcr, 
eftate,  limited  to  a  huft)and  and  wife  and  thei^r  heirs,  is   ^^'  ^^' 
not  a  jointure  within  the  ftatute ;  becaufe  it  is  not  one 
of  the  eftates  mentioned  in  the  ftatute.     But  Dyer  has   ^48  a. 
contradifted  this  pofition,  and  proved  that  fuch  an  4Kcp.3*. 
eftate  would  be^a  good  jointure,  and  within  the  exprefs 
letter  of  the  aft ;  the  words  of  the  aft  being  **  for 
**  term  of  life  or  otherwife  iu  jointm-e  ;'*  which  word 
otherwife  extended  to  all  other  eftates  conveyed  to 
the  wife,  not  mentioned  before  in  the  aft,  which  are 
as  beneficial  or  mpre  to  the  wife,  as  the  eftates  before 
mendoned* 

§  1  ^.  The  third  drcumftance  neceflary  to  a  good   it  muft  be 
jointure,  according  to  Lord  Coke^  is,  that  the  eftate  l^j^^^crfclf  ^ 
muft  be  limited  to  the  wife  herfelf,  and  not  to  any   ^  j^^^  ^5  ^^ 
other  perfon  in  truft  for  her.    So  that  if  an  eftate  4>e   ,  ji^(^^  .^j^ 
piade  to  others  in  fee-fimple,  or  for  her  life,  in  truft, 
ib  as  the  eftate  remain  in  them,  although  it  be  for 
5  her 
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her  benefit,   and  by  her  aflent^   yet  it  is  no  bar  of 
dower. 


This  Rule 
DOt  in  force 
in  Equity. 


§  1 6.  Mr.  Hargrave  obferves,  on  this  paflTage,  that 
though  this  may  be  true  at  law,  yet  it  is  now  fettled, 
that  a  trufl  eflaie,  being  equally  certain  and  beneficial 
as  what  is  required  at  law,  or  even  an  agreement  to 
fettle  lands  as  a  Jointure,  is  a  good  equitable  jointure 
in  \>^r  of  dower. 


Bocks  V. 

Drury, 

Infra. 


4BM>wn*s 

Kep.  506, 
Bote. 


§  17.  In  a  modem  cafe,  it  was  determined  by  the 
Houfe  of  Lords,  that  a  covenant  from  Sir  Tboma^ 
Druryj  the  hufband,  that  his  heirs,  executors,  or  ad- 
miniftrators  would  pay  an  annuity  to  his  wife  for  her 
life,  in  cafe  fhe  furvivod  him,  in  full  for  her  jointure, 
and.  in  bar  of  dower,  without  expreffing  that  it  (hould 
be  charged  on  lands,  was  a  good  equitable  jointure 
within  the  ftatute.  And  Lord  Hardwicke  anfwered  the 
objedlion  of  its  being  in  the  hufband's  power  to  have 
defeated  this  agreement,  and  fold  or  given  away  his 
whole  eflate,  by  Lord  Lecchmere*%  and  other  cafes, 
where  the  agreement  refted  as  here  on  the  hufband's 
covenant  y  aiid  further,  by  obferving  that  fuch  an  alien- 
ation would  have  been  an  eviftion  of  the  fund,  out  of 
which  the  jointure  was  to  arife,  and  confequently  let 
the  wife  into  her  dower ;  and  nobody  would  have  dealt 
with  Sir  Thomas  Drury  without  defiring  to  fee  his  mar- 
riage articles,  whereby  the  covenant  would  appear,  and 
enquiring  whether  it  was  or  was  not  performed. 
Another  objefkion,  that  Sir  Thomas  Drury  had  not 
bound  himfclf  to  do  any  aft,  but  only  that  his  heirs, 
executors,  and  adminiftrators  (hould  pay,  £5jV.  he  an- 
fwered 
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fwered  by  faying,*  that  upon  the  former  cl?iufe  ftipu^ 
lating  that  if  fhe  furvived,  (he  fhould  have  an  annuity, 
isfc.  Lady  Drury  might,  the  day  after  the  marriage, 
have  brought  a  bill  by  her  next  friend,  and  compelled 
Sir  Thomas  Drury  himfelf  to  fettle  the  annuity, 

§  18.  The  fourth  circumftance  ncceffary  to  a  join-  Itmuflbela 

ture  is,  that  it  muft  be  made  in  fatisfaftion  of  the  orthc^Slc 

wife's  whole  dower,  and  not  of  part  of  her  dower.  I>owcr. 

For  land  conveyed  to  a  woman  in  part  of  her  join.  *  "    ^ 

ture,  or  in  fatisfaSion  of  part  of  her  dower,  is  no  4  Rep.  34, 
bar,  on  account  of  the  uncertainty,  of  any  part  of  her 
dower, 

5  19*  It  is  faid,  in  Vemor?%  cafe,  that  if  lands  are  id, 
conveyed  to  a  Woman  before  marriage,  as  part  of  her 
jointure,  and  after  marriage  more  land  is  conveyed  to 
her,  for  her  full  jointure,  and  in  fatisfa£tion  for  her 
whole  dower,  and  afterwards  her  hufband  dies  :  in  that 
cafe,  if  the  wife  waives  the  land  conveyed  to  her  aiter 
the  marriage,  (which  ftie  may  do),  fhe  fhall  have  the  i^i^^ 
land  conveyed  to  her  before  marriage,  and  her  dower 
^Ifo  in  the  reiidue, 

%  20.  The  fifth  circumflance  neceffary  to  a  joint-   And  To  ex- 
ure,  is,  that  the  eftate  limited  to  the  wife  mufl  be  ^7  «  "  ^ , 
exprefled  in  the  deed  to  be  ip  fatisfa&ioa  of  her  whole 
dpwar. 

§  2 1 .  An  averment  might  formerly  have  been  i][Uid#,   Vcmon's 
Jhat  an  eftate  limited  to  the  vdfe  was  in  bar  of  dower,   ^a!^'^^^'!: 

Put,   R.33' 
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But,  fittce  the  ftatute  of  frauds  and  perjuries,  no  aver- 
ment can  be  admitted,  that  a  provifion  made  for  a 
9  Mod.  i;2.    wife  previpus  to  her  marriage  was  intended  as  a  joint- 

ture,  and  in  bar  of  dower* 

TiaiieyT.  §  22.  On  a  bill  brought  for  Sbwer,  the  defendant 

t^Atk^'s.        infifted,  that  the  hufband,  in  his  life-time,  gave  a  bond 

in  the  penalty  of  1000 1.,  in  truft  to  fecurc  500  !•  to 
the  wife  in  cafe  (he  furvived  him  :  that  it  was  intended, 
at  the  fame  time,  to  be  in  lieu  of  dower,  and  that  {he 
"  acknowledged  it  to  be  fo  ;  and  offered  to  read  evidence 
of  her  acknowledgment. 

Lord  Hardwicke  faid,  that  parol  evidence  could  not 
be  allowed  in  this  cafe,  being  within  the  ftatute  of 
frauds  and  perjuries ;  and  that  a  general  provifion  for 
a  wife  was  not  a  bar  to  dower,  unlefs  it  was  fo  ezpref- 
'fed.  His  Lordfliip,  however,  ftated,  that  in  the  cafe 
of  Vizard  y,  Lmgdakj  Sir  J.  Jekyll  held  the  words  in 
a  bond  to  fecure  a  fum  of  money  for  the  livelihood  and 
maintenance  of  the  woman,  was  no  bar  of  dower. 
But  Lord  Chancellor  King  was  of  a  different  opinion^ 
and  faid,  it  was  within  the  equity  of  the  ftatute  27 
Hen.  8.,  of  jointures,  and  therefore  reverfed  the  decree* 

5  23.  A  limitation  of  an  eftate  to  a  woman  for  life, 
with  a  fubfequent  provifo,  that  it  ihall  be  in  fatisfadion 
of  dower,  has  been  held  to  be  a  good  jointure,  thougb 
not  limited  exprefsly  in  lieu  of  dower,  but  only  faid  fo 
in  the  provifo, 

S  34-  J' S. 
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§  24.  7*  ^'  w^^  feifed  of  copyhold  lands  belonging  Jordan  y. 
to  the  manor  of  Whitchurch ;  in  which  manor,  there  is  bYc  ^t. 
the  following  cuftom:  viz.  The  firft  wife  of  every  ▼o'-S-  7»7- 
tenant  ihall  have  her  free-bench  in  all  the  lands  whereof 
her  huiband  was  feifed  during  the  coverture ;  the  fe- 
cond  wife  a  moiety,  and  the  third  a  part,  fo  long  as 
fhe  kept  her  hufband  above  ground-  J.  S.,  in  confi- 
deration  of  a  marriage,  and  '  marriage  portion,  cove- 
nanted with  truftees,  that  within  two  months  after  the 
marriage,  he  would  fettle  all  his  lands  to  the  following 
ufes :  viz.  As  to  part  of  the  lands,  to  the  ufe  of  him- 
felf  and  of  his  wife  for  their  lives,  remainder  to  the 
firft  fon,  &c.  in  tail  male  ;  and  as  to  the  other  moiety, 
to  the  ufe  of  himfelf  for  life,  remainder  to  his  firft 
fon,  &c.  with  a  provifb,  that  the  lands  fo  fettled  on  the 
wife  fhould  be  in  lieu  of  her  cuftomary  eftate.  And 
one  of  the  points  in  this  cafe  was,  whether  this  jointure, 
not  being  made  exprefsly  in  lieu  of  dower,  but  only 
faid  fo  in  the  provifo,  and  fhe  being  an  infant  at  the 
time  of  making  the  articles,  and  not  a  party  to  them, 
flie  (hould  be  excluded  from  claiming  her  free-bench^; 
and  it  was  holden^  that  ihe  fhould  be  obliged  to  abide 
by  her  jointure. 

S  25.  The  fixth  circumibnce  neceilary  to  a  jointure   it  muft  be 
is,  that  it  muft  be  made  before  marrias^e.    For  it  is   n»/<*^*^«*o'* 

^  Marriage. 

ena&ed  by  the  9th  fe6Hon  of  the  fbtute,  that  if  the  ^^^    ^  ^ 

jointure  be  made  after  marriage,  (excepi:  by  a£fc  of  4  Rep.  3  a. 
parliament),  the  wife  may  refufe  it,  and  demand  her 
dower. 

5  a6.  It 
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From  whom         %  7,6.  It  18  not  neceflary  that  the  eftate  limited  a^  1 

niuft  come,  jointure,  fliould  proceed  immediately  from  the  hufbandy 

Moore,  28.  for  if  it  comes  through  the  mediutt  of  trufttes,  or  the 

^7e%*o*  18  dc""^^8mt  in  a  common  recovery j  k  triH  be  good. 

Afhton'scafe,  So,  if  the  eftate  proceeds  from  the  father  of  the  huf-^ 

Dyer,  238.  i^d,  it  ^U  be  good- 

Jotntnret  $  27.  A  jointure  attended  with  all  the  circumflances 

the  Accept-'*   above  ftated,  is  binding  on  the  wife,  and  is  a  complete 
ince  of  the      bj^y  jq  f^^y  claim  of  dower ;  or  rather  prevents  her  title 

to  dower  from  ever  arifing.  But  there  are  other  modes 
of  limiting  an  eftate  to  a  wife,  which  Lord  Coke  lays 
are  good  jointures  within  the  ftatute,  provided  the 
wife  accepts  of  them  after  the  death  of  her  huiband^ 
But  (he  is  at  liberty  to  rejed  them,  and,  in  that  cafe, 
ihe  becomes  entitled  to  dower. 

%  2^.  Thus  an  eftate  fettled  on  the  wife,  after  mar- 
riage, as  a  jointure^  may,  by  the  exprefs  words  of  the 
ftatute,  be  rejefted  by  the  wife,  after  her  hufl>and's 
death ;  in  which  cafe,  fiie  may  claim  her  dowen  But 
if  Ihe  once  accepts  of  fuch  jointure,  flie  is  thereby  bar- 
red of  dower. 

S  29.  An  eftate  for  life  limited  to  a  woman  for  ter 
jointure,  upon  condition  to  perform  her  huft)and's  will, 
or  which  is  determinable  by  any  other  means  whatever 
during  the  life  of  the  wife,  is  a  jointure  within  the' 
ftatute,  if  the  wife  accepts  of  it  after  the  death  of  her 
huft)and. 

S  20.  In 
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$  30.  In  a  writ  of  dower,  the  tenant  pleaded,  that    Vcrton's 
the  hufband  of  the  demandant  was  alfo  feifed  of  lands   ^^^""l^^^T^' 

Dyer,  317  «. 

in  the  fame  county,  which  he  had  conveyed  to  the  ufe 
of  himfelf  for  life,  remainder  to  his  wife  for  life ;  and 
averred,  that  the  eftate  for  life  fp  limited  to  the  de- 
mandant, was  for  her  jointure,  and  in  full  fatisfaftion 
of  dower ;  and  that,  after  the  death  of  the  hufband, 
Jhe  bad  entered  into  the  lands  fo  linuted  to  her  for  her 
jointure^  and  agreed  to  it.  The  demandant  replied, 
and  confeflcd  the  conveyance,  by  which  fhe  took  an 
eftate  for  life ;  but  faid,  that  the  eftate  was  upon  con- 
dition that  flie  ftiould  perform  the  laft  will  of  her  huf- 
band J  and  fhewed  the  will  in  certain,  in  which  divers 
things  were  to  be  performed  by  the  demandant ;  and  . 
4emanded  judgment,  if  the  tenant  ftiould  be  admitted 
Sand  received  to  aver,  that  this  eftate  fo  limited  to  the 
wife,  npon  the  faid  condition,  was  for  the  jointure  of 
the  wife,  and  in  fatisfa£tion  of  her  dower :  upon  which 
matter,  the  tenant  demurred  in  law. 

It  was  refolved,  that  ahhough  the  eftate  limited  to 
the  wife  was  upon  condition,  and  although  dower,  in 
lieu  of  which  the  jointure  is  given,  is  an  abfolute 
eftate  for  life,  yet,  forafmuch  as  an  eftate  for  life 
upon  condition,  is  an  eftate  for  life,  it  was  within 
the  words  and  intent  of  the  a£l,  if  the  wife,  after  the 
death  of  the  huft)and,  accepted  it.  It  was  alfo  faid, 
that  if  a  man  makes  a  fepSment  in  fee^  to  the  ufe 
of  himfelf  for  life,  and  after  to  the  ufe  of  his  wife, 
durante  viduitate^  for  her  jointure,  it  was  good  within 
the  27  Hen.  8. :  And  the  fame  law  of  an  eftate  con- 
veyed to  the  wife  for  her  life,  on  condition.     But, 

in 
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in  thefe  cafes^  the  vife  is  not  bound  to  accept  fiKrh 
jointure,  but  may  demand  her  dowen 

§  31.  Lord  Caie^  in  his  report  of  Vernon* s  cafe,  hySj 

it  was  determined  in  38  &  39  Eliz. ,  that  if  a  man 

Leake  r.        devifes  land  to  a  woman  for  life,  or  in  tail,  for  her 

cited  4  Rep.    jouxture,  and  ia  fatisfaftion  of  her  dower,  it  is  a  joint- 

^^'  ure  within  the  ftatute.  27  Hen.  B.    For,  as  an  eftate 

for  life  made  to  a  woman  £3r  her  jointuie  before  mar- 
riage, when  ihe  is  not  his  wife,  is  within  die  equity  of 
the  laid  a&,  fo,  an  eftate  for  life  devifed  to  a  woman 
for  her  life,  which  takes  efed  after  his  death  when  the 
marriage  is  difiblved,  is  alfo  within  the  equity  of  the 
faid  a6> :  for  fuch  eftate  well  agrees  with  the  intent 
of  the  makers  of  the  faid  iOt^  and  with  the  defcription 
of  a  jointure  made  by  the  judges  in  Vemon\  cafe. 

Cafrs  where  §  32.  It  appears,  from  what  has  been  above  ftated, 
takes  the  ^^^  ^ctt  2it  two  forts  of  joiutures  within  the  ftatute 
Eftate  and      ^j  fj^^  g. :  one,  which  prevents  the  title  to  dower 

from  ever  arifing  j  and  another  which,  when  accepted, 
'but  not  before,  becomes  a  bar  to  dower.  An  eftate 
for  life  upon  condition,  as  in  VernorCs  cafe,  and  an 
eftate  limited  after  marriage,  for  a  jointure,  and  in 
bar  of  dower,  are  inflances  of  the  latter  fort.  Where 
an  eftate  is  limited  to  a  woman,  which  does  not  fall 
within  either  of  thofe  defcriptions,  ihe  becomes  entit- 
led to  fuch  eftate,  and  alfo  to  her  dower.  Thus,  in 
Vernonh  cafe,  it  was  refolved,  that  if  the  eftate  there 
4Uep.  2  a.      limited  to  the  wife,  was  not  within  the  ftatute  27  Ifen. 

8.,  then,  by  the  common  law,  it  was  no  bar  of  dower, 

but 
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but  the  demandant  fhould  have  both.      And  Lord 

Coke  obferves,  that  where  a  jointure  does  not  take    i  inft,  36  b. 

effe&  immediately  on  the  death  of  the  hufband,  the 

wife  ihall  take  fuch  eflate,  and  alfo  her  dower. 

S  33.  Wehavefeen,  that  an  cftate  in  fee,  in  tail,    Power  of  a 
or  for  life,  may  be  limited  to  a  woman  for  h^r  jointure.    ^^^  ^j* 
In  the  cafe  of  a  limitation  in  fee,  I  conceive  the  joint-    EiUtc, 
refs  would  have  a  full  power  of  difpofing  of  it  as  fhe 
pleafed.     But  where  an  eflate  tail  is  limited  to  a  wo« 
man  for  her  jointure,  fhe  is  prohibited  by  the  ftatutes 
1 1  Hen.  7.  c.  20^   and  32  Hen.  8.  c.  36.  t  2,,  from 
alienating  it,  or  creating  a  difcontinuance  of  it  by  feoff-* 
ment,  fine,  or  recovery* 

« 
The  cafes  which  have  arifen  on  thefe  ftatutes,  will 

be  ftated  under  Title  ^6.  Recovery. 

§  34.  Where  lands  are  limited  to  a  woman  for  life    BaflVtt  v. 
for  her  jointure,  fhe  has  the  fame  rights,  with  refpefl:    Ftnch/iSo 
to  eftovers  and  emblements,  and  is  under  the  fame    Cook  v. 

Winford, 

reftridions  refpedling  wafte,  unlefs  there  is  a  deficiency    i  Ab.  £q. 
in  her  jointure,  as  other  tenants  for  life.  *'*' 

§  35.  A  jointrefs  is  not  entitled  to  the  crops  fown 
at  the  time  of  her  hufband's  death  ^  becaufe  a  jointure 
is  not  a  continuance  of  the  eftate  of  the  hufband  like 
dower. 

5  36.  As^to  emblements,  it  has  been  held,  that  al*  FKher  v. 

though  a  dowrefs  fhall  have  emblements,  becaufe  dower  ^  vin.  Ab. 

is  confidered  as  a  continuance  of  the  eft  ate  of  the  huf-  374* 

VoL-L  P  band. 


dro 
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band^  yet  a  jointure  is  not;  and,  therefore,  the  re^ 
prefentatives  of  a  jointrefs  are  not  entitled  to  them. 


A  Rent- 
charare  is  ntm 
ufuafiy  limit* 
ed  at  a 
Jointure. 


§  37*  The  inconveniencies  which  attend  a  limitation 
of  land  by  way  of  jointure  are  fo  numerous,  that  it  has 
long  been  a  general  pradice  to  limit  or  grant  a  rent 
charge  to  the  intended  wife  for  her  life,  to  commence 
from  the  death  of  her  hufband  ;  with  powers  of  diflrcfs 
and  entry,  and  a  term  of  years  for  fecuring  the  pay- 
ment of  it ;  which  has.  been  found  by  experience  to  be 
much  mgre  convenient,  both  to  the  jointrefs  and  to  the 
heir :  as  a  more  certain  income  is  thereby  fecured  to 
.  the  jointrefs,  and  the  heir  continues  in  the  pofleilion 
and  management  of  the  whole  eftate. 


A«  Jointure 
not  forfeited 
by  Attainder 
of  the  Huf- 
band. 
I  Inft.  37  a. 


Nor  by  Elope- 
ment of  the 
Wife. 
3  P.  Wmi. 
269. 

Who  may 

take  a 
Jointure. 


%  38.  A  jointure  is,  in  fome  cafes,  more  favoured 
in  law  than  dower  $  for,  although  the  hufband  be  at- 
tainted of  treafoUj  yet  the  wife  will  be  entitled  to  claun 
her  jointure. 

§  39.  Nor  does  the  wife  forfeit  her  jointure  by 
elopement  with  an  adulterer,  although  we  have  feen 
that  dower  would  be  forfeited  in  fuch  a  cafe. 

5  40.  As  a  jointure  is  an  eftate  limited  to  a  woman 
in  lieu  and  latisfadion  of  dower,  it  follows,  that  all 
thofe  who  are  capable  of  being  endowed,  are  alfo  ca- 
pable of  taking  a  jointure. 


An  Infiint  is 
bound  by  a 
Jointure* 


§  41.  It  was  formerly  much  doubted,  whether  a 
jointure  fettled  on  an  infant  before  marriage,  was  a 
bar  to  dower.    But  it  has  been  determined  by  the 

Houfe 
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Houfe  of  Lords,  that  where  a  jointure  is  limited  to  an 
infant  before  marriage,  (he  cannot  waive  it  after  her 
hufband's  death,  and  claim  dower. 

S  42.  Sir  Thomas  Drury^  previous  to  his  marriage    Earl  of  Bucks 
with  Martha  Tyrrell j  who  was  then  an  infimt,  by  in-    3'Bro.ParI, 
denture  made  between  the  faid  Sir  Thomas  Drury  of        ^^^' 
the  firft  part,  the  faid  Martha  Tyrrell  of  the  fecond 
part,  and  two  truftees  of  the  third  part,  agreed  that 
the  faid  Martha  Tyrrelly  in  cafe  the  marriage  took 
plade$  and  (he  furvived  her  intended  hufband,  fhould 
have  and  enjoy  an  annuity  of  600  /•  during  her  life, 
for  and  in  the  name  of  her  jointure ;  and  tl^at  the  fame 
ihould  be  accepted  and  taken  by  her  in  full  fatisfa&ion 
and  bar  of  her  dower :  and  Sir  Thomas  Drury  cove- 
nanted with  the  truftees  to  pay  the  faid  annuity  of 
600  /.     This  deed  was  executed  by  Sir  Thomas  Drury 
and  Mifs  Tyrrell^  in  the  prefence  gf  her  gu^dian, 
who  was  a  fubfcribing  witnefs  to  it ;  and  the  marriage       / 
was  foon  after  folemnized,  with  the  privity  and  confent 
of  the  guardian.     Mifs  Tyrrell  was  only  entitled  to  a 
portion  of  2,000  /• 

Sir  Thomas  Drury  died  inteftate,  being  feifed  in  fee 
of  a  confiderable  real  eflate,  leaving  two  daughters. 
Lady  Drury,  upon  the  death  of  her  hufband,  infifted, 
that  as  (he  was  an  infant  at  the  time  of  executing  the 
aforefaid  indenture,  and  at  the  time  of  the  folemniza* 
tion  of  her  marriage,  fhe  was  not  bound  to  accept  of 
the  provifion  thereby  made  for  her,  but  was  entitled 
to  dower.     The  two  daughters  of  Sir  Thomas  Drury 

P  2  fUed 
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filed  t  bill  in  Chancery  againft  Lady  Drury^  praying 
diat  fhe  might  be  reftrained  from  clsiming  dower. 

The  caufe  was  heard  before  Lord  Chancellor 
Henley^  who  decreed,  that  Lady  Drury  was  entitled 
to  dower. 

On  an  appeal  to  the  Houfe  of  Lords^  it  was  con- 
tended by  the  appellants,  that,  by  the.  ftatute  27  Hen. 
8.,  no  woman  having  a  jointure  fettled  on  her  before 
marriage,  fliould  claim  or  have  title  to  dower ;  fo  that, 
in  all  cafes  where  jointures  are  made,  the  fubfequent 
marriage,  which  at  common  law  gave  a  title  to  dower, 
after  this  aft,  gave  no  fuch  title,  and  the  jointure  is 
made  a  ftatutable  provifion  for  her,  in  lieu  of  the  pro- 
vifion  at  the  common  law.  It  does  not,  therefore, 
depend  on  the  confent  of  the  wife,  that  the  jointure 
takes  away  the  right  of  dower,  but,  having  the  joint- 
ure, Ihc  never  gains  any  title  to  dower.  That  this 
a&  gives  no  colour  to  the  conftruftive  exception  of 
infants  infifted  on  by  the  refpondent.  The  words  are 
'^  general :  **  Every  woman  married^  having  jointure  made^ 

*^  Jhall  not  claim,  nor  have  title  to  any  dower  *^  This 
includes  infants,  as  well  as  adults ;  and,  if  the  Parlia- 
ment  had  meant  to  diftinguifli  between  the  two  cafes,  it 
would  have  been  neceflary  to  except  infants,  in  exprefs 
terms,  and  not  to  have  left  it  to  conftruftion  only ;  for 
at  the  time  of  making  this  law,  there  muft  have  been 
numerous  indances  of  jointnred  infants ;  and  the  Hngle 
cafe,  in  which  it  was  probable  that  the  wife  might  be 
injured  by  the  influence  and  power  of  her  hufband,  to 

bar 


el 


\< 
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bar  her  of  dower  by  a  jointure,  was  that  of  a  jointure 
after  marriage ;  which  cafe  is  exprefsly  provided  for  by 
the  a&,  that  the  wife,  after  the  death  of  her  hufband^ 
may  eied  between  the  two  rights.  But  if  infants  were 
not  bound  by  their  jointures,  no  efpeci^  provifion  being 
inferted  in  the  flatute,  to  compel  them  to  an  eleSkion^ 
when  the  hufband  was  feifed  of  the  legal  eftate  in  the 
land,  they  would  take  not  only  their  dower^  but  their 
jointure  alfo,  which  is  contrary  to  the  whole  fpirit  of 
the  ad.  It  was  never  meant  that  any  woman  fhould 
have  jointure  and  dower  both.  If  infimts  had  been 
excepted,  that  exception  would  have  been  to  their  dif* 
advantage,  by  preventing  their  marriage*  At  that 
time,  moil  ladies  of  fortune,  particularly  landed  for* 
tunes,  yrere  parried  before  they  were  of  age,  by  rea* 
fon  of  th?  advantage  which  accrued  from  their  mar- 
riage to  the  lords  under  whom  the  tenure  was  derived ; 
and,  in  fad,  won^en  are  mod  frequently  married  under 
age.  But  if  they  could  jiot  bar  themfdves,  during 
thdr  infancy,  from  claiming  dower,  by  agc^ttng  joints 
ures,  fuch  marriages  could  not  pmdwtly  be  bad  in 
i^unilies  of  wealth  and  rank^  Dawer,  though  a  juft 
and  honourable  provifion  for  the  wife,  ia  a  right  in* 
convenient  to  the  heir,  preventive  of  the  free  uf<  an4 
improvement  of  bis  lands,  and,  in  great  eftsttes,  a  far 
more  ample  provifion  than  can  be  in  reafon  demande4 
or  expeded.  The  legislature,  therefore,  jij^tended^ 
that  all  women  capable  of  contrai^ii^  marriage,  ihould 
be  bound  by  jointures  made  before  marriage,  which 
are  prefumed  to  be  fettled  by  the  advice  of  parents,^ 
guardians,  and  friends ;  or,  if  made  only  vdth  their 
Vwn  Gonfent,  by  the  hufband  fairly  without  fraud: 

P  3        .  ftiU 
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ftill  it  was  thought  reafonable,  that  fhe,  whom  the  law 
allowed  to  bind  herfelf  by  the  inarriage,  which  is  the 
principal  contrail,  Should'  be  bound  by  a  provifion 
which  is  accefTary  to  that  contrad,  and  a  condition  of 
it :  that,  according  to  this  conllrudion^  the  opinion 
of  the  lawyers  had  been  umform,  that  a  jointure  made 
before  marriage  upon  an  infant,  is  a  bar  of  dower  ^ 
and,  on  this  prefumption,  fettlements  had  been  made 
upon  infants  in  many  Bimilies  of  this  kingdom.  In 
the  various  ijiilances  of  jointures  made  before  marriage 
upon  infants,  none  could  be  found,  either  in  authority 
or  experience,  where  it  has  been  adjudged,  or  infifted, 
or  yielded  in  fad,  that  a  widow  might  waive  a  jointure 
before  marriage,  on  account  of  infancy,  and  claim 
her  dower.  That  the  long  unvaried  praftice  of  the 
Court  of  Chancery  gives  a  full  fan£tion  to  this  con- 
ilru£Uon  of  the  ftatute,  by  dire£ting,  on  every  applica* 
tion  for  the  marriage  of  an  infant  female  ward  of  the 
court,  that  a  mafter  fhould  fee  a  proper  fettlement 
made  on  fuch  infant  by  way  of  jointure ;  whence,  it 
may  be  prefumed,  that  the  court  always  underftood 
that  fuch  fettlement  «and  jointure  would  be  effedual 
and  binding  in  law  on  both  the  parties ;  intending,  at 
the  fame  time,  to  lend  its  aid  and  judgment  to  the 
infant  ward,  as  her  beft  guardian  and  protefton 

On  the  other  fide,  it  was  contended,  that,  beforis 
the  ftatute  27  Hen.  d.  c.  io«,  no  jointure  nude  on  t 
woman,  though  of  the  age  of  3 1  years,  was  binding 
or  conclufive  on  her,  but  fhe  might  waive  fuch  jointure, 
and  claim  title  Xo  a  third  part  of  the  real  efbte  which 
\tx  bufband  was  jjeifed  of  or  entitled  toj  in  fee,  or  ia 

9  tails 
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tail,  at  the  time  of  her  marriage^   and  at  any'  time 
during  the  coverture ;  but,  fiiice  that  a£t,  a  jointixre 
made  upon  a  woman  of  full  age,  previous  to  her  mar* 
riage,  is  conclvifive  upon  her,   in  cafe  fuch  jointure 
be  made  of  lands  and  tenements  to  take  effed  in  pof* 
feffion  or  profit  prefently  after  the  deceafe  of  her  huf- 
band,  and  be  for  the  term  of  her  own  life,  or  a  greater 
eftate ;.  or  otherwife  flie  has  it  in  her  eleftion  to  take 
the  jointure  or  dower  j  and  fo,  likewife,  if  the  jointure 
is  made  after  marriage.    That  it  was  not  to  be  con- 
ceived to  have  been  the  intention  of  this  ad,  that  a 
jointure  made  before  marriage  on  a  woman  under  age, 
ihould  be  binding  and  conclufive  on  her ;  as  the  law 
was  then,  and  has  ever  fince^  continued  to  be  clear 
and  undoubted,  that  no  conveyance  or  acceptance  of 
any  real  eftate,  whether  by  or  under  a  fine,  recovery, 
or  other  deed  could,  or  now  can,  bind  an  infant,  either 
mal^  or  female  ;  and  if  the  Legiilature  had  intended^ 
that  an  infant  female  fhould  be  bound  by  fuch  a  join* 
ture  made  upon  her  before  marriage,  care  would  have 
been  taken,   that  fo  remarkable  an  alteration  of  the 
known  law  of  the  land  fhould  be  clearly  fo  expreffed, 
elpecially  as  it  muft  be  agreed,  that  this  ad  is  not  bind- 
ing on  the  hufband  of  an  infant  making  fuch  jointure, 
but  is  abfolutely  void,  and,  when  he  comes  of  age,  he 
may  totally  difavow  the  fam^  •    And  there  feems  to  be 
as  much  reafon  to  fuppofe  that  the  makers  of  this  act 
intended,  if  any  infants  were  to  be  bound  at  all,  that 
both  males  and  females  fhould  be  equally  fo  *,  and  the 
Le^Hature  would  probably  have  made  fome  provifioi^ 
that  jointures,  made  by  or  upon  infants,  fhould  have 
b^ei)  e^t^uted  mxh  fuch  folemnities,  and  under  fuch 

P  4  guaTd% 
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guards  smd  cautions^  as  might  have  effe£lually  prevented 
any  fraud  or  impofition,  or  been  otherwife  injurious  to 
infimts  executing  the  fame.  Thar,  if  the  dodrine  of  a 
female  being  in  all  events  bound  by  that  ftatute,  though 
an  infant  of  the  age  of  1 2  years  perhaps,  fbould  once 
clearly  be  eftablifhed,  it  might  give  occafion  to  the 
pradice  of  great  frauds^  and  be  produdive  of  the 
greateft  mifchiefs  and  inconveniencies ;  for,  in  fuch  a 
cafe,  a  man  of  a  great  real  eftate  might  engage  an  in- 
fant of  1 2  years  old  to  marry  him,  and,  by  his  fettling 
of  any  fmall  part  of  his  real  eftate  on  her,  by  way  of 
jointure,  might  bar  her  out  of  his  eftate,  at  the  fame 
time  that  he,  in  right  of  fuch  marriage,  acquired  an 
abfolute  property  in  all  her  perfonal  eftate. 

After  hearing  counfel  on  this  appeal,  the  following 
queftion  was  put  to  the  judges  :  *'  Whether  a  woman 
married  under  the  age  of  21  years,  having  before 
fuch  marriage  a  jointure  made  to  her,  in  bar  of  her 
dower,  is  thereby  bound,  and  barred  of  dower  within 
**  the  ftatute  27  Hen.  8.  c.  10.?" 

Mn  Baron  Gould^  Lord  Chief  Baron  Parker^  and 
VMcf  Sir  E.  Lord  Chief  Juftice  Pratt^  delivered  their  opinions  in 
\oiTfi^i77.     ^^  negative.      But  the  reft  of  the  judges,  namelyv 

Mr.  Juftice  WilmoU  Mr.  Juftice  Baihurjiy  Mr.  Baron 
Adams^  and  Mr.  Baron  Smythe^  delivered  their  opinions 
in  the  afErmative.  Lord  Hardwicke  and  Lord  Mans^ 
jield  alfo  delivered  their  opinions  in  the  affirmative, 
thereupon  the  decree  was  reverfed. 

S  43-  Th« 
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§  43.  The  principle  upon  which  this  cafe  was  dc-» 
termined,  is,  that  a  jointure  being  a  provijione  viri, 
and  not  ex  contradu^  the  confent  of  the  intended  wife 
is  not  a  circumftance  required  by  the  ftatute  27  Hen.  8., 
to  render  a  jointure  fettled  on  her  before  marriage  a 
bar  to  dower ;  and  Lord  Mansfield^  in  delivering  his   4  ^^'  R^* 
opinion  in  the  Houfe  of  Lords  on  this  cafe,  fiud,  that   ^^  '  ^^  ^* 
a  jointure  was  not  a  contra^  for  a  provifion,  but  a  pro- 
vifion  made  by  the  hufband,  &c.  as  defined  by  Lord 
Coke  i  and  fo,  the  confequence^  drawn  from  an  infant's 
incapacity  of  contrafUng,   were  ill  founded.      It  is 
therefore  now  held,  that  the  intended  wife  need  not  be 
a  party  to  the  deed  by  which  the  jointure  is  limited : 
and,    in  an  opinion  of  the  late  Mr.  Feame^  he  fays,    jordtn  t. 
<«  I  difcover  nothing  in  the  fbtute  27  Hen.  8.  of  join-   ^^f^' 
^  ture^  that  requires  the  wife  being  a  party  to  the  deed 
*•  which  fecures  her  jointure  j  and  fome  of  the  cafes 
^^  faid  to  be  within  that  ftatute,  feem  rather  againft 
**  fuch  a  conclufion/*  ' 

S  44.  It  is,  however,  ncceffary,  I  concdve,  that  the 
intended  wife  or  her  guardians,  where  ihe  is  under  age^ 
ihould  have  noticeof  the  jointure  limited  to  her ;  other« 
wife  ihe  may  be  defrauded  by  the  fettlement  of  a  join- 
ture inadequate  to  her  rank  or  fortune,  ha  which 
cafe,  there  can  be  no  doubt  but  that  flic  wcmld  be  re^ 
Ueved  in  equity. 


TITLE 
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TITLE  Vn. 


JOINTURE. 


CHAP.  n. 

In  what  Cafes  a  yointrefs  is  entitled  to  the  Aid  of  a 

Court  of  Equity, 


§  I,  A  yolnirefs  is  froteQed  in 

Iqtiitf. 
6.  jilthou^bjhe  ehpet  from  b<r 

Hufbanin, 
9.  Relieved  agahtft  a  prior  v§» 

luntary  Conveyance. 

10.  jiiul   again/l  a   Term  for 

Tears* 

11.  EJea  of  a  Covenant  thai 

Lands  are  of  a  certain 
Value. 


f  15*  NegleS  in  a  married  Woman 
wiU  not  bar  her. 

18.  W^^f  aUowedto  make  up  ^ 

Deficiency. 

19.  Where.  Intermit  allowed  for 

Arrears. 

20.  yomtrefs  not  hovnd  to  deliver 

up  Title  Dc€4s* 


Seflion  f« 


A  Jointrefs  it     A  JOINTRESS  IS  confidered  in  equity  as  a  puN 

proteAed  In      JTx      1    #.       r  111  /•  1        . 


Equity. 


chafer  for  a  valuable  confideradon^  marriage 
alone  being  deemed  in  law  a  valuable  confideration ; 
and,  therefore,  a  jointrefs  is  entitled  to  the  protedion 
and  aid  of  a  court  of  equity :  fo  that,  whenever  there 
appears  to  have  been  an  agreement  to  f^pttle  a  jointure, 
a  fpecific  execution  of  fuch  agreement  will  be  decreed 
by  the  Court  of  Chancery, 


Hayncr  ▼• 
Hayner, 
I  Vent.  343, 


$  2.   A  man  agreed,  by  articles,  to  fettle  certain 
lands  on  his  intended  wife,  for  her  jointure,  before  the 

(olcmni??ltiQ^ 
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folemnization  of  the  marriage.     The  marriage  took 
effect,  but  the  huiband  died  before  any  fettlement  was 
« made,  and  the  wife  brought  her  bill  for  an  execution 
of  the  articles. 

It  was  contended,  that  as  the  agreement  was,  to 
make  a  fettlement  ief^e  marriage,  and  as  the  plaintiff 
married  without  requiring  fuch  fettlement,  it  amounted 
to  a  waiver  of  the  articles,  and  a  releafe  in  law ; 
but  an  execution  of  them  was  decreed  againft  the 
heir  at  IW.    * 

§  3.  Lord  Hardwicke  has  faid,  that  in  marriage  i  ML  440. 
contrads,  where  the  fortune  of  the  wife  is  paid  to  the 
father,  or  to  clear  incumbrances,  or  to  the  fon,  and 
the  father  and  fon  are  parties  to  the  marriage  contrad, 
the  wife  has  a  lien  both  upon  the  eftate  of  the  father 
and  fon»  ^ 

%  4.  Although  a  fettlement  fhould  be  very  unequal, 
and  much  in  favour  of  t}ip  wife,  yet  the  Court  of  Chan^ 
eery  will  not  relievo  againft  it ;  becauie  it  cannot  put 
the  wife  into  her  former  fituation* 

I** 

§  5.  Thus,  where  a  remainder  man  brought  a  bill  Wicherlj  ▼. 
to  be  relieved  againft  a  jointure  made  by  a  tenant  for  ^^^  Y^' 
life,  in  purfuance  of  a  power,  in  confideration  of  and   Wms-^ip. 
previpus  to  his  marriage,  being  then  upon  his  {leath   jl^"®"*  *^^** 
bed ;  Lord  Chancellor  Parker^  aflift;e4  by  Lord  Chief  ^1^5^13^^  ^, 
Juftice  J^^ratt  and  the  Mjjfter  pf  the  Rolls,  denied  Tayior,Sho\r. 

yfihrf. 
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Although  §  6.  Although  the  wife  ihould  have  eloped  from  her 

froin  her*       hulband,  and  lived  with  another  ipan  in  adultery  j  yet 
H  ufband.        ^^izx  drcumflance  will  not  prevent  a  court  of  equity  from 

decreeing  a  fpecific  execution  of  articles,  by  which  a 
jointure  was  agreed  to  be  fettled  on  her. 

Sidney  v.  S  7^  -A.  woman  brought  a  bill  againft  her  huiband 

3  V.  Wmi.      for  a  fpecific  execution  of  her  marriage  articles,  whereby 
^^*  he  had  agreed  that  a  jointure  (houid  be  fettled  on  her. 

The  defendant  fet  forth,  that  the  plaintiff  had  with- 
drawn herfelf  from  her  hufband,  that  fhe  had  lived 
feparately,  and  very  much  mifbehaved  herfelf,  '  It  was 
proved  that  the  plaintiff  did  elope  from  her  hufbandj 
and  went  away  with  another  man  to  a  cottage  about 
three  miles  from  where  her  huiband  lived ;  fince  which 
diere  had  been  no  pretence  of  reconciliation ;  fo  that 
this  was  a  bar  of  dower  at  common  law,  and  equity 
ought  not  to  aflifl:  fuch  a  woman.  Lord  Chancellor 
Talbot  obferved,  that  the  fadl  of  adultery  was  not  put 
in  iffue,  the  accufation  being  only  general  and  yn- 
,  certain ;  but  the  articles  being,  that  the  huiband  fliould 

fettle  fuch  and  fuch  lands  in  certainty  upon  his  ynhy 
for  her  jointure,  this  was  pretty  much  in  the  nature  of 
an  adual  and  vefted  jointure ;  as  what  is  covenanted 
for  a  good  ccmfideration  to  be  done,  is,  in  mod  re- 
i^ds,  confidered  in  equity  as  actually  done ;  oonfe-i 
quently,  this  was  a  jointure,  and  not  forfeitable  eith^ 
for  adultery  or  elopernent.  The  reafon  why  a  wife 
forfeits  her  dower  by  an  elopement  with  an  adulterer, 
and  yet  the  hufband  does  not,  by  leaving  his  wife  and 
living  with  another  woman,  forfeit  his  eftate  by  the 

curtefy 
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curtefy  is,  becaufe  the  ftatute  Wejim.  2.  does,  by  exprefs 
words,  create  a  forfeiture  in  the  one  cafe,  and  not  in 
the  other. 

Decreed,   that  the  hulband   fhould  perform  the 
articles. 

S  8.  Where  a  bill  was  filed,  praying  a  performance   Blount  v. 
of  marriage  articles,  the  hufband  refilled  fo  far  as  the      p"*^'^, 
articles  made  a  provifion  for  the  wife,  alledging  and   377-  »• 
proving  that  fhe  lived  feparate  from  him,  in  adultery. 
The  court  was  of  opinion,  that  this  was  not  a  reafon 
for  non*performance  of  the  articles,  and  decreed  ac« 
cordingly« 

§  9.  A  jointrefs  will  be  relieved  in  Chancery  againfl  Relieved 
a  prior  voluntary  conveyance ;  becaufe  marriage  is  a  voluntary 
fufficient  confideration  to  make  a  wife  a  purchafer ;      on'cya°c^» 

'  Douglas  V. 

and  all  voluntary  conveyances  are  prima  facie  to  be   Waad,  1  Cluu 

looked  on  as  firaudulcnt  againfl  purchafers,  unlefs  the   ^"'^^^'^ 

contrary  appear.  Scamorc, 

'  1Cha.Ca.175. 

10  Mod.  469. 

§  10.  The  Court  of  Chancery  will  alfo  fet  afide  a   Aodagainft 
term  for  years  in  favour  of  a  jointrefs ;  though  it  will  y^^  ^^^ 
not  do  fo  in  favour  of  a  woman  rntitlidfii^  Is^w  to   Prec. iaCha. 
dower ;  becaufe  a  jointrefs  has  a  fixed  interedtby  the  ^^A>^^.;^&t«.e.#^ 
agreement  of  the  party. 


§  1 1 .  If  a  hufband  covenants  that  the  lands  limited   Effed  of  a 

•     .   .   ^  r  '.  .         ,  ,    ,  Covenant  thtt 

m  jomture  are  or  a  certain  yearly  value,  and  they  prove  the.  Unda  arc 
afterwards  deficient,  the  covenant  will  be  decreed  to   $f  *  ccitaia 

Value* 

7  be 


222 

Speake  ▼• 
Speake, 
1  Vern.  217. 
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be  performed  in  fpecie ;  aiid  although  fuch  a  covenant 
be  only  inferted  in  articles,  and  not  in  the  fettlement 
made  purfuant  to  them,  yet  the  covenant  fitbfifls  in 

equity. 


Hedges  t. 
Everard» 
1  Ab.Eq.i8, 


5  1 2.  A  jointrefs  brought  her  bill  to  have  an  ac-  . 
count  of  the  real  and  perfonal  eftate  of  her  late  huf-  ^ 
band,  and  to  have  fatisfa£tion  for  a  defeft  of  value  of 
her  jointure  lands,  which  he  had  covenanted  to  be,  and 
to  continue,  of  a  certain  yearly  value.  The  defendant 
infifted  that  this  was  a  covenant  which  founded  only 
in  damages,  and  was  therefore  properly  determinable 
at  law.  But  though  it  was  admitted  that  a  dourt  of 
equity  cannot  regularly  aifefs  damages,  yet  it  was  de- 
termined that,  in  this  cafe,  a  mafter  might  properly 
enquire  mto  the  amount  of  the  defed,  and  report  it  to 
the  court,  which  might  fend  it  to  be  tried  at  law  upon 
a  quantum  dammficat. 


Parker  t. 

Harvey, 

3  Ab.  Eq. 
241.  4Bro. 
Pari.  Ca.  604. 
Euftace  t. 
Kcightly, 

4  Bro.  Pari. 
Ca.  588. 


S  13.  Where  lands,  fettled  on  a  woman  for  her 
jointure,  are  covenanted  to  be  of  a  certain  clear  yearly 
value,  and  after  the  death  of  the  hulband  they  prove 
deficient,  the  jointrefs  is  entitled  to  have  the  deficiency 
made  good  out  of  the  other  lands  \  and  to  come  in  as 
a  fpecialty  creditor  upon  the  hufband's  eflate,  for  the 
arrears  of  the  deficiency,  with  interefl. 


Glegg  V. 

3  Ab.  Eq.  27. 
4 Bro.  Pari. 
.  Ca.  614. 


§  14.  Where,  in  marriage  articles,  the  lands  agreed  to 
be  limited  in  jointure  are  expreffed,  but  not  covenanted, 
to  be  of  a  certain  yearly  value,  and  afterwards  prove 
deficient,  this  amounts  to  an  agreement  that  they  were 

of 
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of  that  value,  and  is  a  fufficient  foundation  for. making 
up  the  deficiency. 

§  1 5.   The  negleO:  of  a  married  woman, .  during   Neglcft  ia 
the  coverture,  will  not  prevent  the  Court  of  Chan-   Woman  will 
eery  from  affifting'.hfer,   in  cafe  her  jointure  proves   not  bar  her. 

deficient.  * 

§  1 6.  A  pcrfon  made  a  fettlement  on  his  eldeft  fon  Fothcrgill  v. 
for  life,  with  remainder  to  his  firft  and  other  fons  in  ^^i,. Em!  22 2. 
tail,  remainder  overj  with  power  for  his  fon  to  ap- 
point any  of  the  lands,  not  exceeding  1 00  /•  per  annum^ 
to  any  wife  he  fliould  afterwards  marry,  for  a  jointure, 
(the  father  being  under  an  apprehenfion  that  he  was 
then  married  to  a  woman  which  the  father  diiliked, 
and  had  no  intention  that  his  fon  fhould  provide  for). 
The  father  died,  and  the  fon  married  that  woman, 
(though  there  was  a  ftrong  prefumptive  proof  that  he 
was  married  to  her  before) ;  and,  after  marriage,  ap- 
pointed certain  lands  to  truftees,  in  truft  for  her,  for  a 
jointure ;  and  covenants,  that  if  they  were  not  of  1 00  /. 
,per  annum  value,  that,  upon  requeft  made  to  him  any 
time  during  his  life,  he  would  make  them  up  fo  much 
out  of  the  other  lands  in  his  power.  He  lived  fcveral 
years,  and  no  complaint  was  made. that  the  lands  were 
not  of  that  value^  nor  requeft  to  make  it  up ;  and  died 
without  iffue.  On  a  bill  brought  by  the  widow  to 
have  the  jointure  made  up  loo/.  the  Lord  Keeper 
faid,  that  a  provifion  for  a  wife  or  for  children  was  not 
to  be  confidered  as  a  voluntary  covenant ;  and  there- 
fore decreed  the  deficiency  to  be  made  up,,  notwith- 

ftanding 
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ftanding  the  drcumfbnces  of  the  cafe,  and  her 
negled  in  not  requefling  it  during  the  coveittire, 
for  the  laches  of  a  feme  covert  cannot  be  imputed 
to  her. 


Beard  ▼•  §  17*    ^  ^  perfon  gives  a  voluntary  bond,  after 

I  Vcrn.  427.  marriage,  to  make  a  jointure  to  his  wife,  and  he  makes 
iAb.£q.22i.   ^  jointure  accordingly,  and  the  wife  gives  up  the  bond  ; 

if  the  jointure  is  evi&ed,  it  fhall  be  made  good  out  of 

the  perfonal  eftate  of  the  hufband,  there  being  creditors ; 

for  the  delivery  up  of  a  bond  by  a  feme  covert,  can  no 

way  hurt  her. 

Waftc  allow-        r  jg^  Where  this  is  a  covenant  that  a  jointure  (hall 

cd  to  make  '^  ^  •* 

up  a  De-  be  of  a  certain  yearly  value,  though  the  eftate  be  not 

cicncy.  limited  without  impeachment  of  wafte  j   yet  the  join- 

Carew»  trefs  may  commit  wafte,  fo  far  as  to  make  up  the  de- 

iAb.£q.22i.  fg^  ^f  ^jjg  jointure;    and  the  Court  of  Chancery  will 

not  prohibit. 

Where  In-  5^9*  Intereft  is  not  in  general  allowed  for  arrears 

lowed  for  ^^  ^  jointure  J  but  the  court  will  exped  a  fpecial  cafe 
Arrean.  ^q  ]^  made  for  that  purpofe ;  as  the  being  obliged  to 

^V°f  R    6      borrow  money,  and  pay  intereft  for  it ;  and  then  the 

court  will  give  intereft  from  a  reafonable  time. 


A  Jointreft 
it  not  bound 
to  deliver  up 
Title  Dccdt. 

Towere  ▼. 

Davys, 

I  Vern.  479. 


§  20.  If  a  bill  is  brought  by  an  heir  at  law,  or  any 
other  perfon,  againft  a  jointrefs,  whereby  the  party 
would  avoid  the  jointure,  under  •  pretence  that  his 
anceftor  had  not  a  fufficient  title  to  make  fuch  a  join- 
ture, and  feeks  for  a  difcovery  of  deeds  and  writings^ 

whereby 
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whereby  he  would  avoid  the  title  of  the  jointrefs ;  he 

will  not  be  allowed  to  have  fuch  a  difcovery,  though 

the  jointure  be  made  after  marriage,   imlefs  he,  by   SeleaCa.m 

his  bill,    fubmits  to  comfirm  her  title  j    and  then   King,  Lisux 

he  fliall.  ^• 

§21.   A  widow  is  not  obliged  in  equity  to  difcoTer  Luck  y. 
the  deed  under  which  fhe  claims  the  jointure,  on  the  ^v"l^6 
bare  offer  of  confirming  It ;  but  it  rauft  be  abfolutely 
confirmed* 


VoL-i  <^  •     TITLE 


(    fl«6    > 


TITLE  VIL 


JOINTURE- 


CHAP.m.- 

What  mil  operate  as  a  Bar  or  Satufa^ion  of  a 

Jointure^ 


§  1.  Tie  Hu/hstnd  cannot  defeat 
a  yointure. 
3.  Unlefi  the  Wife  pint  him  in 
0  Fme  or  Recovery, 


j  ^,  A  Devi/e  is  no  Bar  to  a 

Joimure^ 
lO.  But  is  fometimes  confiJered 

as  a  Satisfaction, 
l§,  Ehfement  is  tut  Bar, 


$e£)ion  i. 


Tlie  HnAand  \X7^^^  ^  jointure  is  fettled  on  a  woman  before 
**SaUwc^'^^  marriage,  purfuant  to  the  ftatute   27  Hen.  Z. 

€•10.,  it  fo  far  refembles  dower,  that  it  cannot  be 
defeated  by  the  alienation  of  the  huiband  alone;  or 
be  charged  with  any  incumbrances  created  by  him  after 
the  marriage. 

Unfefs  the  S  ^*  ^^^  ^  ^^  ^^  \ovD^  with  her  huiband  in  levy- 

Wifc  joins       JQg  2^  £jjg^  Qj.  fuflering  a  common  recovery  of  the  lands 

•rRecoTcry.  fettled  on  her  as  a  jointure,  or  out  of  which  the  join- 
Vide  Tit.  55,  ture  is  to  iflue,  Ihe  will  be  thereby  barred ;  upon  the 
'  '  &me  principle  that  a  fine  or  recovery  in  which  ihe 

joins  her  hufband^  bars  her  £rom  claiming  dower. 
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§  3.  If  the  jointure,  whereof  the  wife  joins  in  a  fine 
of  Recovery,  was  made  before  marriage,  the  wife  is 
then  barred,  not  only  of  the  jointure,  but  alfo  of  her 
claim  to  dower  ;  whereas,  if  the  jointure  be  made  after 
marriage,  a  fine  or  recovery  by  the  huiband  and  wife 
of  fuch  jointure,  will  not  bar  the  wife  of  her  right  to 
(iowen  For,  in  the  firft  cafe,  the  jointure  being  made  i  Inft.  37  a. 
before  marriage,  was  not  waivable;  whereas,  in  the  3^^^' 35 
fecond  cafe,  her  eftate  was  originally  waivable,  and  the 
time  of  her  eledion  came  not  until  after  the  deceafe  of 
her  hufband,  fo  that  (he  may  claim  her  dower  in  the 
refidue  of  his  lands. 

§  4.  The  principles  laid  down  in  the  preceding  title,   A  Devffe  it 

,       no  Bar  to  a 

refpefting  the  effefl:  of  devifes,  have  been  adopted  in  jantuBc. 
the  cafe  of  jointures  ;  fo  that  a  devife  of  other  lands 
or  of  perfonal  property,  by  a  huiband  to  his  wife,  will 
not  operate  as  a  bar  or  fatisfs^dion  of  a  jointure,  . 
fettled  upon  her  either  before  or  after  the  marriage, 
unlefs  it  appears  plainly  fr6m  the  will  that  the  teftator 
made  thofe  bequefls,  in  lieu  and  fati$fti£Hon  of  the 
jointure. 

§  5.  H.  being  feifed  in  tail  of  fome  lands,  with  re-  Hooke  v. 
mainder  over,  and  alfo  feifed  for  life  of  other  lands,   Pv^^^'^b 
with  a  power  to  make  a  jointure  in  bar  of  dower,  with.  293- 
remainder  over,  &f r . :   during  his  minority,  in  con-   2  Ab.  Eq,  • 
fideration  of  a  marriage  to  be  had  with  the  daughter  ^*^-  3|9- 
of  £7*.  and  looo/.  paid  down,  and  3000  A  more  to  be  €8.593. 
paid  by  U.  to  H.  at  his  age  of  twenty-one,  did  covenant, 
by  his  guardian,  to  fettle  a  jointure  of  500  /•  per  annum^ 
when  he  came  of  age,  upon  his  intended  wife.    The 
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marriage  took  effeft ;  and  afterwards  Z7. ,  the  plaintiff '^ 
father,  pays  //.  the  3000/.  refidue  of  the  portion, 
v'hen  he  came  of  full  age ;  and  then  if. ,  in  purfuanee 
of  the  covenant  entered  into  by  his  guardian,  doth 
fettle  a  jointure  of  500  /.  per  annum  upon  his  wife  the 
plaintiff.  Some  years  after,  H.  makes  his  wife  an  ad- 
ditional jointure  of  250  /.  per  annum ^  upon  her  fiither's 
dying  and  leaving  her  the  value  of  9000/.;  and,  at 
the  fame  time,  perfuades  his  wife  to  join  with  him  in 
a  fine  of  all  the  refidue  of  his  eftate.  Afterwards  H. 
dies,  and  by  his  will  devifes  a  houfe  and  lands  to  his 
wife  for  her  life,  to  the  value  of  270  /. ,  and  gives  her 
a  legacy  of  4000  A,  and  his  plate  and  jewels  to  the 
value  of  2000  /•  more,  and  makes  her  executrix,  and 
gives  her  the  moiety  of  the  refidue  of  his  perfonal 
eftate,  ^c.  It  happened  that  the  jointure,  made  pur- 
fuant  to  the  marriage  articles,  proved  defedive,  both 
in  title  and  value,  and  thereupon  (he  brought  a  bill 
againft  the  remainder  man,  to  have  a.  fatisfaftiDn 
out  of  the  real  eftate  for  the  deficiency  of  her  join- 
ture, Iffc. 

There  were  two  principal  points  in  this  cafe:— -i ft. 
If  the  additional  jointure,  behig  a  voluntary  fettlement 
aftier  marriage,  ftiould  go  in  fatisfedlion  pro  tanto  of  the 
jointure  made  purfuant  to  the  marriage  articles. 

2dly,  If  the  270  /.  per  annum^  devifed  to  her  for 
life,  fliould  go  in  fatisfaction  of  the  marriage  articles, 
or  if  the  legacies  I;:ft  her  by  the  will  Ihould  be  deemed 
a  fuU  fatisfadioiir 


Lord 
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Lord  Harcourt  Ch.  was  of  opihiori,  that  the  addi- 
tional jointure  of  250  /.  per  annum  fhould  not  go  in  . 
part  latisfadkion  of  the  marriage  agreement,  which, 
though  made  by  the  guardian,  did  bind  H.  as  ftrong- 
ly  as  if  he  had  been  of  full   age,    and   had  figned 
the  articles  himfelf;    efpecially  finceH.,  at  his  full 
age,   did    receive    the    3000/.   refidue  of  his    wife's 
portion;  and  did  adually  make  a  jointure  of  500/. 
per  annum  to  his  wife,  in  purfuance  of  thofe  articles. 
Now,  when  he  had  fettled  the  additional  jointure  of 
250  /.  per  annum  on  his  wife,  he  could  not  intend  it  in 
fatisfadion  pro  tanto  of  500  /.  pen  annum ;   becaufe, 
before  that  time,  he  had  made  her  a  jointure  of  500  /. 
per  annum,  purfuant  to  the  marriage  articles,  which  he 
then  thought  to  be  a  good  fettlement ;  and,  therefore, 
there  was  no  room  left  for  the  prefumption  in  equity, 
that  a  voluntary  fettlement  fhould  be  intended  in  fatif*  * 
faftion  of  a  precedent  covenant  or  agreement,  though 
not  made  in  purfuance  of  it ;  and  fo  as  to  the  devife 
of  270  /.  per  annum  for  her  life,  and  the  4000  A  legacy, 
&*f.  they  could  not  be  intended  by  H.  in  fatisfaftion  of 
the  jointure  by  the  marriage  articles^,  but  given  to  her 
as  a  bounty  by  her  hufband ;  becaufe,  at  that  time,  he 
thought  his  wife's  jointure  was  well  fettled  and  fecured  2 
befides,  money  or  perfonal  eftate  (hall  never  be  deemed 
in  equity  a  fatisfadtion  for  a  freeholds 

And  decreed,  that  the  remainder  man  fhould ;  fettle 
500  L  per  annum  upon  the  plaintiff  for.  life  out  of  the 
lands  which  came  to  him  upon  the  death  of  H. :  and 
that  the  lands  contained  in  the  additional  jointure,  or  d^«  , 

vifed  to  the  plaintiff,  fhould  not  come  in  aid  of  the  other 
lands  pra  rata  to  mal&e  a  fatisfa£tion  for  the  marriage 

.0  3  articles } 
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articles ;  but  the  whole  500  A  per  annum  fhould  entirely: 
come  out  of  the  other  lands  in  remainder,  notwith- 
ftanding  the  fine  levied  by  H.  and  his  wife  the  now 
plaintiff  of  thofe  lands^  though  that  be  a  bar  and 
efloppel  of  her  dower  at  common  law :  and  that  the 
plaintiff  have  a  fatisfaftion  for  the  faid  500  /•  per  annum 
from  th^  time  of  the  death  of  her  hufband  H.  And 
his  Lordfhip  did  alfo  direA  the  defendant  to  account 
for  the  rents  and  profits  of  the  additional  jointure  of 
950  A  f^  ^Tinum   from  the  death   of  H.      But  the 

counfel  for  the  defendant  moved,  that  the  additional 

♦ .  '  .  ' 

jointure  was  made  out  of  the  lands  of  which  H.  was 
only  tenant  for  life,  with  power  to  make  a  jointure, 
&fr. ;  and  that  the  power  was  not  well  executed  at 
law  J  and  being  a  voluntary  fettlement,  if  the  power 
was  not  well  executed,  it  ought  not  to  be  aided  in 
equity.  '  To  which  Lord  Ch*  faid,  he  faw  no  reafoq 
why  a  defedive  execution  of  a  power  for  the  benefit 
of  the  wife,  though  otherwife  provided  for,  fliould  not 
be  aided  in  a  court  of  equity,  as  well  as  want  of  a  fur- 
render  of  a  copyhold  in  cafe  of  a  devife  to  a  child,  who 
hath  another  provifion  by  the  will ;  but  fince  it  was 
infifted  on  th^t  there  was  no  precedent  in  this  court  of 
fupplying  a  defedive  execution  of  a  power  in  cafe  of  a 
voluntary  fettlement,  he  gave  leave  to  try  the  validity 
of  the  execution  of  this  power  at  common  law,  and 
retained  the  bill,  quoad  that  part,  until  it  was  determined 
at  law*  On  an  appeal  to  the  Houfe  of  Lords,  the  de- 
Qxet  was  affirmed. 

Eaftvrood  v.  §  6.  A  man^  pn  the  marriage  of  his  wife,  gave  a 
2^P.*WiM.  ^^^  ^^  ^  truftec  in  the  penalty  of  4000/.,  con- 
613.  ditioned 


Tale  Vn.  Jointure.   Cb.  iii.  §  5>  ?•  2  ji 

ditioned  that  if  he,  at  any  time  within  four  months, 
fhould  fettle  and  aflure  freehold  lands  of  the  yearly- 
value  of  loo  A,  then  the  bond  to  be  void.  The  huf- 
band,  foon  after  the  marriage,  made  his  will,  devifing 
thereby  freehold  and  copyhold  lands,  lying  intermixed 
in  Norfolk^  to  his  loving  wife  and  her  h^rs,  and  died 
within  four  mojiths  after  the  marriage* 

Mailer  of  the  Rolls. — ^^  As  money  and  lands  arc 
^^  things  of  a  different  nature,  the  one  fhall  not  be  takea. 
^*  in  fatisfaflion  of  the  odier ;  whatever  is  given  by  a  will 
^'  is  prima  facie  to  be  inteinled  a  bounty  and  benevo* 
^^  lence ;  and  it  is  remarkable  that,  in  the  prefent  cafe, 
the  devife  is  to  his  loving  wtfe^  which  is  a  term  of 
aSe^on.  The  deidfe  of  fuch  of  the  land  as  is  copy- 
^^  hold,  cannot  poflibly  be  towards  latisfafHon  of  the 
^'  loo/.  per  annuniy  which  was  to  be  freehold:  nay^ 
<«  fuppofing  the  whole  88  /.  per  annum  were  freehold, 
'^  it  would  not  go  towards  iatisfadion  of  the  loo  A  per 
^^  annum^  not  being  fo  exprefled.  And  fuppofing 
^^  there  are  aflets  to  pay  all  the  bond  debts,  and  like* 
^^  wife  the  charges  laid  by  the  will  on  the  land,  m  fuch 
^^  cafe,  the  887.  per  annum  fhall  be  enjoyed  as  a  bounty 

•  « 

^'  and  benevolence/* 

This  decree  was,  on  appeal  Pafcb.  173?,  affirmed  by 
^e  Lord  Chancellor,  ^ 

§  7.  A  father  and  fim,  upon  the  marriage  of  the  Probcrt  ▼. 

Morgan  and 

(on,  covenanted  that  the  lands  fettled  on  the  fon's  wife  Qifford, 
for  her  jointure  were  worth  300  /.  per  annum*    The   '        ^^' 
fffu  gave  by  his  will  a  legacy  of  {ooo  A  to  his  wife» 

<^4  On 
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On  a  bill  brought  by  the  wife  to  have  a  deficiency  in 
her  jointure  fupplied  out  of  the  afiets  of  her  hufband 
and  his  father^  aiid  aUb  for  the  legacy  of  i  ooo  A 

Lord  Hardwicke  held,  that  the  legacy  of  looo/. 
given  by  the  will  to  the  wife,  ought  not  to  be  confi- 
dered  in  this  cafe,  as  a  fatisfadion  for  the  deficiency  of 
her  jointure,  becaufe  that  did  not  arife  till  after  his 
death,  and  therefore  could  not,  at  that  time,  be  in  his 
confideration.  And  as  the  jointure  lands  were  cove- 
nanted  by  the  marriage- fettlement  to  be  worth  fo  much, 
dear  of  all  reprizes,  the  teftator  plainly  intended  the 
I  ooo  /•  as  a  bounty  for  her, 

4 

Prime  T.  S  8'  7^^^  Sheppard  having,  by  his  marriage^arti- 

Subfemp:,        ^Y      covenanted,  that  the  lands  fettled  on  his  wife  werq 
a  yd.  409.  '  ' 

of  the  annual  value  of  1 600  /•  above  all  incumbrances, 
made  his  will  in  this  manner :  ^M  do  hereby  ratify 
*'  and  confirm  my  marriage-articles ;  and  I  do  alfo 
^f  give  to  my  wife  the  lands  in  A^  B.  for  life."  The 
wife  and  her  fecond  hufband  brought  a  bill  to  have  a 
deficiency  in  her  jointure  land§  fupplied,  which  was  not 
difputed ;  but  it  was  infifted,  that  the  lands  devifed 
ihould  be  taken  inftead  thereof. 

Lord  Hardwicke — ^If  a  hufband,  upon  his  marriage, 
in  confideration  of  a  difparity  of  years,  or  any  other 
perfonal  confideration,  will  make  a  very  large  fettle-^ 
ment,  the  parties  claiming  under  it,  whether  wife  or 
children,  are  entitled  to  have  it  carried  into  execution, 
according  to  the  intent.  The  defendants  do  not  dif- 
pute  but  that,  notwithAanding  the  large;iefs  of  thic 

fettlementi 
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fettlement,  the  plaintiflFs  are  entitkd  to  have  any  defi* 
cieiicy  of  jointure,  on  the  foot  of  the  covenant  fup- 
plied  and  made  good  ;  but  infift,  that  the  court  ought 
to  confider,  and,  according  to  the  rules  eftablifhed,  to 
allow  the  lands  devifed,  to  be  either  a  fatisfadlion  of 
performance,  or,  at  leaft,  a  part  performance  of  this 
contrad  \  and  to  go,  fo  far  as  they  may,  in  point  of 
value,  to  make  up  the  deficiency.  If  the  court  can  in 
any  cafe  do  that,  they  ought  in  this  ;  but  I  am  of  opi- 
nion, that,  if  allowed  in  this  cafe,  I  fhould  make  a 
precedent  not  agreeable  to  the  rules  eftablifhed,  and 
which  might  be  of  ill  confequence  and  inconvenience 
in  other  cafps*  The  fame  rule  of  juftice,  there- 
fore, muft  prevail  in  this,  as  in  others.  The  huf- 
band  was  bound  by  his  contrad  to  make  the  jointure 
then  fettled  to  the  value  of  1600/.  per  annum  x  this 
was,  therefore,  what  fhe  had  a  right  to  a^  a  purchafer ; 
and  whatever  arofe  from  thence  was  her  own  eftate, 
which  fhe  was  entitled  to,  as  a  debt 'from  her  hufb^oid 
to  her.  Then  to  cohfider  what  he  has  done  by  his 
will.  In  the  very  firft  claufe,  he  feems  anxious  for, 
and  to  take  care  of  her ;  therefore,  it ,  cannot  be  ima- 

• 

gined  that  he  intended  to  prejudice  her.  The  huf- 
hand's  covemnt,  that  thefe  lands  ar^  of  fuch  an  annual 
y^ue,  do^s  apiount  to  a  covena^it  on  his  part  to  fettle 
aiid  make  gopd  to  that  ej^tent,  in  cafe  of  deficiency, 
for  ihe  might  have  damage^;  therefore,  it  has  beei^ 
^rgued,  that,  when  the  hufhand  by  his  will  has  given 
l^nds  of  the  fame,  or  in  part,  of  the  value,  that  is  fo 
fpr  a  performance  of  his  covenant ;  for  that  he  has  by 
that  a£t  fo  far  made  it  up.  It  is  compared  to  •  cafes 
^hext  <(  liufkv^4  covenants  to  fettle  on  the  eldefl  fon 

of 
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of  the  marriage,  and  lets  land  defcend  to  him  in  fee ; 
ivhich  is  a  performance  fo  far ;  and  \vhere  hulband 
covenants  and  dies  inteilate,  which  was  held  a  leaving 
to  his  wife  fo  much,  becaufe,  whether  left  by  will  or 
,  to  go  by  the  rules  of  law,  it  was  the  fame,  and  a  per* 

formance,  and,  indeed,  a  ftri£t  performance.  So, 
where  lands  defcended  to  an  heir  at  law,  who  claimed, 
in  place  of  his  anceftor,  a  fum  of  money  to  be  laid  out  in 
land.  But  I  am  of  opinion,  that  this  differs  from  all  the 
cafes  that  have  been  of  that  kind.  It  has  been  confidered, 
whether  this  is  to  be  taken  as  a  queflion  of  fatisfadion  or 
of  performance,  and,  poffibly,  it  msty  be  more  properly 
confidered  as  a  queftion  of  performance,  or  part  perforax*^ 
ance ;  but,  in  my  opinion,  this  is  not  {tri£Uy  any  of 
thofe  cafes.  It  is  a  queftion  of  conftrudion  of  a  wil^ 
and  intent  of  the  hulband  therein :  aU  the  above  men^ 
tioned  cafes  have  been  of  implied  fatisfadtion  or  pre- 
fumed  performance,  where  the  huiband  or  father  has 
done  nothing,  as,  in  the  fuffering  lands  to  defcend  with^ 
ojut  any  declaration  what  way  he  intended  they  ihould 
go.  The  court  was  there  to  confider  froqi  circum- 
llances,  whether  there  was  ground  to  imply  or  infer  a 
part  performance,  the  perfon  having  faid  nothing ;  but 
here  is  a  will  made }  and  therefore  the  queftion  is  upon 
the  conftnidion  of  that  will,  and  the  intent  to  be  pu( 
upon  that  conftruftion ;  and  he  could  not  intend  to 
give  thefe  lands  thereby  as  a  fatisfafUon,  for  what  fhe 
was,  in  ftridnefs  of  law,  entitled  to  under  the  articles, 
but  clearly  as  an  accumulated  bounty,  over  and  above. 
It  is  the  fame  as  if  he  had  repeated  every  iota  in  thefcs 
articles,  and  faid,  I  alfo  give  her  fuch  lands.  An  in^ 
guiry,  therefore,  muft  be  direded,  of  the  defidencjp 
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of  the  jointure ;  and  -whatever  it  is>  mufl  be  made 
good  out  of  the  eftat^  of  John  Sheppard. 

« 
§  9.  Sir  B.  Broughion^  by  articles  previous  to,  and  BroqgKton  ¥• 
in  confideration  of  his  marriage  with  Mary  Hilly  cove-   j  Brof  Pari 
nanted,  that,  in  confideration  of  the  faid  marriage,    ^*-  4^*- 
and  of  10,000  A  her  marriage  portion,  he  would  con- 
vey certain  lands  in  the  county  of  Cbejier  to  truftees, 
to  fecure  an  annuity  of  looo  /•  to  the  faid  Mary  Hill 
for  her  jointure,  and  in  bar  of  dower,  remainder  to  his 
firft  and  other  fons  in  tail ;  retnainder  to  his  own  right 
heirs.    The  marriage  took  effeO:,  and  Sir  Bryan  Brought 
ion  received  the  10,000  /.  portion ;  but  no  fettlement 
was  ever  executed  purfuant  to  the  articles.     Sir  Bryan 
Broughion  having  fold  a  large  eftate  in  Lincoln/hire  for 
27,000  /.,  and  having  contraded  for  the  purchafe  of 
feveral  confiderable  eftates  in  the  county  of  Sotabampion^ 
devifed  to  Lady  Broughton  a  leafehold  houfe  in  which 
he  refided,  with  all  the  furniture  thereof,  and  alfo  de- 
vifed to  her  and  her  heirs,  all  the  eftates  in  the  county 
of  Soutbampiony  for  the  purchafe  whereof  he  had^  thea 
contraded,  or,  in  lieu  thereof,  the  whole  money  arif- 
ing  from  the  fale  of  his  eftates  in  Lincolnjhire.    Hq 
then  devifed  his  lands  in  Cbejlery  which  were  liable  to 
the  jointure,  to  truflees,  to  the  intent  that  Charles 
S^rifnpton  fhould  receive  thereout  an  annuity  of  20  /., 
pnd  fubje£t  thereto  to  the  ufe  of  his  heir  at  law  for  life^ 
remainder  to  his  firft  and  other  fons  in  tail  male  ;  re- 
mainder  over.    After  the  teftator^s  deadi,  his  wife  en- 
tered  on  the  eftates  devifed  to  her  by  her  hufband's  will, 
and  the  heir  at  law  having  refufed  to  pay  her  jointure, 
ibe  filed  a  biU^  pniying  a  fpecific  execution  of  the  mar- 

8  ^       riage 
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riage  articles,  fo  far  as  related  to  her  jointure:  to 
which,  the  heir  at  law  put  in  his^^uifwcr,  infifting,  that 
whzft  was  given  by  the  will  to  Lady  Broughtotij  was  a 
fetisfaftion  for  what  flic  was  entitled  to  under  the  ar- 
ticles, or  that  flie  could  not  have  both  provifions.  Iffue 
being  joined,  the  caufe  was  heard  before  Lord  Chan- 
cellor Bathurjt^  who  decreed,  that  Lady  Broughton 
was  entitled  to  have  her  jointure  agreeable  to  the  arti- 
cles.  From  this  decree,  an  appeal  was  brought  in  the 
Houfe  of  Lords ;  and,  on  behalf  of  the  appellants,  it 
was  argued,  that  though  a  devife,  when  confidered  by 
itfelf,  may  carry  with  it  the  prefumption  of  an  in- 
tended  bounty,  yet,  vrhen  a  teftator  has  covenanted  by 
*  ardcles  io  make  a  proviiion  for  his  wife  and  children, 
fuch  a  prefumption  is  liable  to  be  controlled  by  a  flill 
ftronger  prefumption,  that  he  intended  the  devife  as  a 
fatisfadion  for  the  performance  of  thofe  articles,  and 
efpecially,  where  the  devife  ,is  fo  great  in  value  as  to  in- 
clude both  a  fatisfadion  and  a  bounty.  This  general 
prefumption,  that  where  two  provifions  arc  made  for 
a  wife  or  a  child,  the  teftator  intended  the  one  to  be  a 
fatisfadion  for  the  other,  (which  general  prefumption 
is  grounded  on  the  known  cuftom  of  thjls  realm,  to 
give  the  bulk  of  the  family  eftate  to,  the  eldeft  fon  or 
^heir  at  law,  with  competent  provifions  for  the  wife  and 
younger  children),  was  peculiarly  ftrong  in  the  prefent 
cafe,  where,  from  the  heavy  charges  already  laid  on 
the  family  eftate,  the  only  brother  and  heir  would  be 
unable  to  maintain  the  ancient  figure  and  credit  of  thfe 
family.  That  the  lands  alone,  devifed  by  the  will, 
\vere  of  much  ^greater  value  than  the  •  rent-charge 
claimed  under  the  articles,  and  thereby  all  objedions 


\* 
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were  obviated  which  might  have  arifeh  from  the  provi- 
fion  under  the  will  not  being  of  the  fame  nature  with 
that  under  the  articles.  That  from  the  teftatorfs  liaV- 
ing  omitted  any  mention  of  the  articles,  although  they 
muft  have  been  prefent  to  his  memory  while  he  was 
fecuring  another  rent-charge  of  20  /.  a  year  to  Mr. 
Shrimptonj  and  from  the  manner  in  which  he  devifed 
thofe  eftates  to  the  appellant  Sir  Thomas^  fubjeft  to 
that  rent-charge,  a  ftrong  prefumption  arofe,  that  he 
confidered  the  devife  and  bequefts  to  his  widow  as  an 
ample  fatisfaftion  for  the  articles.  Laftly,  That  the 
devife  of  the  eftate  to  Sir  Thomas  for  life,  was  incon- 
fiftent  with  the  claim  of  the  rent- charge  under  the  ar- 
ticles, inafmuch  as  Sir,  Thomas^  from  the  nature  of  his 
intereft,  was  incapable  of  making  any  legal  conveyance 
of  the  rent-charge  fo  claimed. 

On  the  other  fide,  it  was  contended,  that  every  de- 
vife or  bequeft  in  a  will,  primdfacie^  imports  a  bounty ; 
and,  tl^ercfore,  in  order  to  induce  a  court  of  equity  to 
confider  the  bequefts  in  this  will  in  favour  of  the  Lady 
as  a  fatisfadion  for  her  jointure  of  1 000  /.  per  annuniy 
or  as  a  performance  of  the  marriage-articles  entered  into 
by  Sir  Bryan,  it  was  incumbent  on  the  appellants  to 
fhew,  that  it  was  the  teftator's  intention  when  he  made 
his  willy  to  give  her  a  fatisfaftion  by  that  will  for  or  in 
lieu  of  her  jointure,  or  to  perform  the  marriage- articles 
on  his  part.  And  fuch  intention  muft  appear,  either 
from  the  exprefs  words  of.  the  will,  or  the  clear  and 
manifeft  intention  of  the  teftator  appearing  upon  the 
face  of  it,  or  be  drawn  by  neceflary  implication  there- 
Irom :  but  no  fuch  intention  appeared  in  aQy  part  of 

Sir 
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Sir  Bryants  will ;  nther  the  contrary.  In  order  td 
make  a  devife  or  bequeft  a  fatisiadion  for  a  collateral 
demand  or  performance  of  a  prior  contra^,  it  muft  be 
ejiifdem  generis j  and  not  land  for  money,  or  money  for 
land ;  or  muft  at  leaft  be  of  fuch  certain  and  known 
value  and  eftimation,  and  fo  far  of  the  fame  nature 
with  the  thing  to  be  fatisfied  therewith,  a8  to  appear 
indifputably  to  be  equivalent  or  fuperior,  not  only  in 
grofs  value,  but  in  annual  income,  to  the  debt  or  de- 
mand or  the  thing  to  be  performed ;  but  none  of  thefe 
drcimiflances  attended  the  devifes  or  bequefts  which, 
in  the  prefent  cafe,  were  contended  to  be  a  fatisfa£Hon 
for  the  refpondent  Marf%  jointure,  or  a  performance 
of  Sir  Bryar^%  marriage  articles.  That  the  annuity  of 
1  ooo  /•  intended  to  be  fettled  on  her  by  thofe  articles-, 
was  intended  to  be  a  jointure  for  her,  and  declared  to 
be  in  bar  or  latisfafUon  of  dower ;  and  therefore  ought, 
in  a  court  of  equity  as  well  as  law,  to  be  coniidered  as 
coming  in  the  place  of  dower,  and  having  the  fame 
privileges,  force,  and  effed  as  a  right  of  dower ;  and 
neither  courts  of  law  or  equity  admit  an  averment  of  a 
collateral  fatisfaftion  for  dowen  That  Sir  Bryatij  not 
having  obtained  any  conveyance  of  th^  Hampjhire 
eflates,  or  paid  the  purchafe-money  for  them  at  the 
time  of  making  his  will,  could  not  devife  to  the  re* 
Ipondent  Mary  the  legal  intereft  therein ;  and,  there* 
fore,  the  devife  to  her  was  in  fad  a  devife  of  the  right 
to  complete  the  purchafe,  and  a  gift  of  mere  perfonal 
eftate,  or  of  fo  much  money  as  he  had  agreed  to  give 
for  the  purchafe  of  the  Hampjhire  eftate,  and  q>peared 
to  be  fo  confidered  by  him  from  the  penning  of  his  will ; 
but  a  bequeft  of  pedbnal  eftate  cannot  be  averred  to 

be. 
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be,  or  confi4ered  as,  a  fatisfa^tion  for  a  jointure  In 
lands,  or  a  rent-charge  upon  a  real  eftate.  That,  in 
in  order  to  make  Sir  Bryan's  will  a  performance  of  his 
marriage  articles,  it  mufl:  appear  upon  the  face  of  it, 
and  at  all  events,  a  complete  and  full  performance 
thereof,  and  to  have  been  fo  intended  by  him ;  but  the 
very  reverie  appeared  ;  for  the  devife  of  the  Chejhire 
eftate  in  his  will  muft  have  been  confidered  by  him  aa 
fubjefl:  to  the  articles,  or  fpringing  out  of  the  ultimate 
remainder  in  fee  referved  to  him  by  thofe  articles ;  and 
if  he  had  had  any  fon  by  his  lady,  fuch  fon,  as  well  as 
the  mother,  would  have  been  entitled  to  call  for  a 
fpecific  performance  of  the  articles ;  and  the  wiU 
could  not  be  fet  up  as  a  fatisfa£Uon  theteof  againil  the 
fon,  nor  could  fuch  fon  have  infifted  that  the  devifes 
and  bequefts  in  the  will  to  his  mother  were  a  perform- 
ance of  the  articles,  fo  hx  as  related  to  her ;  nor,  if  a 
conveyance  and  fettlement  of  the  eftate  had  been  ac- 
tually made  and  executed,  purfuant  to  the  articles, 
could  any.  perfon,  entitled  under  that  fettlement,  hare 
fet  up  fuch  devifes  and  bequefts',  to  the  refpondent 
Mary  in  Sir  Bryants  will,  as  a  difcharge  or  fatis&dtion 
of  her  incumbrance  or  rent-charge  upon  his  eftate. 
That  if  Su:  Bryan  had  intended  to  devife  his  Cbejhire 
eilate  to  his  brother,  and  the  other  devifees  in  remainder, 
difcharged  from  his  lady^s  jointure,  he  would  moft 
probably  have  eaq>refsly  declared  fuch  intention  by  his 
will,  as  it  appeared  from  many  circumftances,  that, 
at  the  time  of  making  this  will,  he  had  not  forgot,  but 
well  remembered,  that  he  had  before  fettled  fuch  a 
jointure  on  her ;  and  his  bequeathing  her  his  houfe  in 
Br99k  Streety  and  his  plate,  furniture,  horfes,  and  car- 
riages, 


« 
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riages,  proved  his  intention,  that  fhe  ihould,  after  his 
death,  live  in  a  manner,  and  at  an  expence,  fuitable 
to  her  rank  as  his  widow ;  and  therefore,  he  muft  have 
intended  by  the  devife  in  queftion  to  increafe  her  join- 
ture, in  order  to  anfwer  that  purpofe; 

After  bearing  counfel  on  this  appeal,  it  was  ordered 
and  adjudged,  that  the  fame  fhould  be  difmiifed,  and 
the  decree  complained  of  affirmed. 

But  IS  fomc-  S  ^  o.  But  where  it  appears  to  have  been  the  inten- 
MtT.n,\  tion  of  the  devifoi',  that  the  thing  devifed  ihould  be 
batisfaciion.     accepted  as  a  fatisfadlion  for  a  jointure,  a  court  of 

equity  will  not  permit  the  widow  to  take  the  thing 

devifed,  and  alfo  the  jobture. 

§  1 1.  Thus,  if  a  jointure  is  agreed  by  articles  to  be 
fettled  on  a  woman,  and  the  hufband,  by  his  will,  con«> 
firms  fuch  jointure,  and  a  conveyance  of  a  leafehold 
eftate  which  he  had  fettled  on  his  wife,  and  declares 
them  to  be  in  full  compenfation  of  her  jointure,  a 
court  of  equity  will  compel  the  widow  to  make  her 
eleftion. 

Earl  of  Gran-  S  ^2.  Robert  Pitty  in  confideration  of  marriage, 
^^Ab  ^E^'"'  agreed  to  lay  out  1 0,000  /.  in  land  to  feveral  ufes,  one  of 
S9*«  which  was,  to  the  ufe  of  the  plaintiff  ff^rr/V/  for  life,  for 

her  jointure.  Robert* %  father,  after  the  marriage,  gave 
him  an  eftate  for  life,  with  power  to  grant  a  rent-charge 
of  400  A  per  annum  out  of  it  to  any  woman  for  her  join- 
ture. .  Robert  J  in  purfuance  bf  the  power,  grants  that 
rent  to  Harriet  after  his  death,  in  £atisfa£tion  of  part  of 

her 
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her  jointure.  Three  days  after,  he  conveyed  a  leafe* 
hold  eftate  of  100  L  per  annuniy  in  trufl  for  his  wife  j 
and  by  his  will,  he  confirmed  the  grant  of  the  rent- 
charge,  and  the  conveyance  of  the  leafehold  fettled  on 
the  plaintiflF  Harriet ^  by  way  of  addition  or  augmenta* 
tion,  and  in  full  compenfation  of  her  jointure*  It  was 
held,  that  this  was  a  fatisfa£iion  of  the  jointure  provided 
by  the  articles,  according  to  the  intention  of  Robert; 
and  that  the  lady  fliould  make  her  eledion,  whether 
t6  haVe  the  rent  and  leafes,  or  the  money  laid  out* 

§  13*  Where  there  happens  to  be  a  deficiency  in  ^ 
jointure,  which  is  covenanted  to  be  of  a  certain  yearly 
value,  and  the  hufband  devifes  lands  to  the  joiotrefs 
for  life,  and  alfo  a  fum  of  money,  fuch  devifes  will  be 
confidered  as  a  fatisfaftion  for  the  defeat  of  the 
jointure* 

§  14.  Francis  Lord  Montague^  on  the  marriage  of  Montague  y. 
Francis  Browne  his  eldeft;  fon  with  Mrs*  Molyneux^  fet-   ^ak^k^' 
lied  feveral  manors  to  the  ufe  of  the  lady  for  life,  for   42 1 . 
her  jointure  s  and  the  lands  fo  fettled,  wefe  covenanted   J;^  -*  g^ 
to  be  of  the  yearly  Value  of  iooo  A     After  the  death 
of  Lord  Montague^  the  honour  and  eftate  came  to  the 
faid  Francis 9  who  devifed  other  lands  of  about  500  /* 
fer  annum  to  his  wife,  for  her  life  5  together  with  a 
legacy  of  1000  A,  and  all  his  houfehold  goods^  not 
comprized  in  an    inventory  mentioned  in  his  will* 
After  the  death  of  Lord  Montague^  his  widow  exhi- 
bited her  bill  in  the  Court  of  Chancery  for  a  deficiency 
in  her  jointure,  and  to  have  it  made  good  for  the 
future* 

Vol.  L  R  Lord 
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Lord  Chancellor  Coiuper  declared,  that  the  legacies 
given  to  Lady  Montague^  which  were  admitted  to  be 
of  greater  value  than  the  defed  of  jointure^  ought  to 
be  taken  in^  fatisfadion  of  her  huiband's  breach  of  co- 
venant, in  not  fettling  lands  in  jointure  of  1000  A  per 
annum.  And  this  decree  was  affirmed  by  the  Houfe 
of  Lords. 

Elopement  §  1 5.  A  jointure  is  not  barred  or  forfeited  by  the 

u  DO  Bar.  elopement  of  the  wife  from  her  hufband  and  living  in 
Antei  ch.2.     adultery  with  another  man ;  and,  it  has  been  already 

ftated,  that  thefe  ads  will  not  even  preclude  her  from 

obtaining  relief  in  equity. 
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Section  i. 
TTAVING  explained  the  nature  of  th6  different  free-   Of  Eft«tet 


Icfs  than 


hold  eftates,  I  now  come  to  treat  of  thofe  eftates  freehold, 
or  interefts  in  land,  which  are  lefs  than  freehold.  Of 
thefe,  there  are  three  forts:  ift,  Eftates  for  years: 
2d,  Eftates  at  will :  and,  3d,  Eftates  at  fufferance. 

R  2  S  ^*  Under 
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Origin  of  §  2.  Under  the  Saxon  government,  and,  for  fomc 

Ycdra^  centuries  after  the  Norman  conqueft,  the  demefne  lands 

of  the  Thanes  or  lords  were  cultivated  by  perfons  in 
a  ftate  of  abfolute  fervitude ;  and  who  were  either  an- 
nexed to  a  particular  trad  of  land ;  in  which  cafe,  they 
were  called  Ttlleim  Regardant  \  or  elfe  annexed  to  the 
.  perfon  of  the  lord,  and  transferrable  by  deed ;  in  which 
Cafe,  they  were  called  Villeins  in  Grofs. 

§  3,  When  either  the  religion  or  the  liberality  of 
the  times,  or  fome  other  motives,  with  which  we  are 
unacquainted,  induced  the  lords  to  enfranchife  their 
Tilleins,  and  to  reftore  them  to  their  natural  liberty, 
they  ftill  continued  them  in  the  employment  of  culti- 
vating their  eftates,  but  did  not  give  them  any  legal 
interefl  in  their  lands. 

§  4.  It  muft,  however,  have  been  foon  difcovered, 
that  fo  precarious  a  tenure  as  the  will  of  the  lord, 
operated  as  a  (Irong  bar  to  the  induflry  and  exertions 
of  the  tenant ;  and  therefore  it  became  cuflomary  to 
grant  the  lands  to  fuch  tenants  for  a  certain  number  of 
years;  which  was  an  interefl  fuffidently  certain  to 
induce  the  tenant  to  improve  them ;  and  was  yet  infi- 
nitely inferior,  in  every  refpeft,  to  an  eftate  of  free- 
hold. 

S  5.  Eftates  for  years  were  become  nfual  in  BraEtor^t- 
Braft.  27  a,      time,  as  appears  from  the  following  paflage  :  **  Poterit 

•'  enim  quis  terram  alicui  concedere  ad  terminum  anru^ 
*'  runij  et  ille  eandem  infra  terminum  ilium  alters  dare!^ 
And  a  tenant  for  years  was  called  Firmarius. 

%  6.  «  Tenant 


i 

i 
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§  6.  **  Tenant  for  term  of  years,   (fays  Littleton^  Definition 
*'  §  580»  IS  where  a  man  letteth  lands  or  tenements  to  ^l^^yfrn!^ 
another  for  term  of  certain  years,  after  the  number 
of  years  that  is  accorded  between  the  lefibr  and  the 
•*  leffee,  and  the  leffee  entereth  by  force  of  the  leafe, 
**  then  is  he  tenant  for  years.*' 

S  7,  If  a  contraft  or  agreement  be  made  for  the  pof-  Lit.  f.  6j. 
feflion  of  lands,  but  for  half  a  year,  or  a  quarter,  or 
any  lefs  time,  (till  the  leffee  is  confidered  as  tenant 
for  years,  and  is  fo  flyled  in  all  legal  proceedings; 
a  year  being  the  fhorteft  period  of  which  the  law  will 
in  this  cafe  take  notice* 

§  8.  Where  an  eflate  is  limited  to  a  perfon  for  99  -i^ 

years,  if  y.  S.  ihall  fo  long  live,  it  is  an  eftate  for 
years  ;  for  there  is  a  fixed  period  beyond  which  it  can- 
not lafl. 

§  9,  It  has  been  dated,  that  where  a  perfon  devifes  jit.  3.  C  S. 
lands  to  his  executors  for  payment  .of  his  debts,  and, 
until  his  debts  are  paid,  they  only  take  a  chattel  inte- 
reft ;  and,  therefore,  they  have  an  eftate  for  as  many 

years  as  are  neceflary  to  raife  the  fum  required.     It  is  sir  A,  Cor- 

the  fame  where  an  eftate  is  devifed  until  fuch  time  as  ^^i*  ^^t* , 

4.  Rep.  81  ^. 

the  fum  of  800  /•  fhall  be  raifed  out  of  the  rents  and 
profits  thereof. 

§  10.  Notwithftanding  the  permanent  intereft  thus 
given  to  tenants  for  years,    yet  their  poffeffion  was 
cfteemed  of  fo  little  confequence,  that  they  were  ra-   Glib.  Tea 
ther  confidered  as  the  bailiffs  or  fervants  of  the  lord,   34* 

R  3  than 
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than  as  having  any  eftate  in  the  land.  Their  interefts 
might  be  defeated  by  a  recovery  in  a  real  a£Hon  ;  he- 

I  Inft.  46  a*     caufe  the  recoveror  was  fuppofed  to  come  in  by  a  title 

paramount,  and  was  therefore  not  bound  by  the  con« 

Vide  Tit.  36.'  tra£ks  of  a  former  owner.  This  do£lrine  has,  how- 
ever, been  fince  altered  by  ftatute. 

§  1 1  •  While  eftates  for  years  might  be  deftroyed  by 
the  reverfioner,  it  is  no  wonder  that  they  were 
ufually  very  (hort ;  and  Lord  Coke^  upon  the  authority 
of  the  Mirror^  fays,  that  by  the  antient  law,  no  leafc 
was  allowed  for  more  than  40  years,  becaufe  a  longer 
poffeffion,  efpecially  when  given  witho^t  livery,  de- 
claring the  nature  and  duration  of  the  eftate.  created, 
3Comm.i42.    might  tend  to  defeat  the  inheritance.     But  Sir  William 

Blac^Jlone  oblerves,  that  this  law,  if  it  ever  exifted,  was 
foon  antiquated  j  for,  in  Madox's  coUeftion  of  antient 
charters,  there  are  fome  leafes  for  years  of  an  early 
date,  which  confiderably  exceed  that  period  :  and  that 
long  terms  for  300  and  1000  years,  were  certainly  in 
ufe  in  ,the  time  of  Edw.  3.,  and  probiibly  in  that  of 
Edw.  I. ;  and  it  appears  certain,  that  after  the  ftatute 
a  I  Hen.  8.  by  which  terms  for  years  were  protected 
from  the  operation  of  feigned  recoveries,  long  terms 
were  frequently  created,  for  the  purpofe  of  defeating 
the  lord's  right  of  wardftiip,  relief,  and  other  feudal 
incidents :  and,  in  modern  times,  they  have  been  ftill 
more  extenfively  introduced,  in  mortgages,  and  family 
fettlements. 


A  Teniot  for        §  12.  A  tenant  for  years  is  not  faid  to  be  feifed,  or 
Sciwo.  tp  have  the  legal  feifin  of  the  lands,  the  pofieffion  not 


7  being 


/ 
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being  delivered  to  him  by  the  ceremony  of  livery  of 

feilin ;  nor  does  the  mere  delivery  of  a  leafe  veft  any 

cftate  in  the  leffee,    but  only  gives  him  a  right  of 

entry  on  the  land;    and  when  he  has  adually  en* 

teredj  the  eftate  becomes  vefted  in  him,  and  he  is   Gilb.Tca* 

then  •  poffeffed,  not  properly  of  the  land,  but  of  the  34- 

term  for  years,  the  feifin  of  the  freehold  ftill  remaining 

in  the  kflbn 

§  13.  This  diftindUon  between  the  poffeflion  of  the 
tenant  for  years,  and  the  feilin  of  the  freehold,  was 
ftilly  eftablifhed  in  Bradoris  time,  who  fays :  "  item 
**  dare  poteji  quis  terram  quam  alias  tenet  ad  terniinum 
•*  annorum,  falvo  tamen  jirmario  termino  fuo^  quia  ijia 
♦'  dua  pojfejjiones  fefe  compatiuntur  in  una  re^  quod  unm 
^*  habeat  Hberum  tenementuniy  et  alius  terminum*^ 

§  1 4.  No  eftate  for  years  can  be  created  at  commo^   But  muft 
law,  without  an  aftual  entry  made  by  the  perfon  to   £^^^7"^ 
whom  the  land  is  demifed.     For,  although  the  grantor    i  inft.  46 1, 
has  done  ^':  iiy  :iiing  neceffary  on  his  part,  to  complete   ?7P  «8f  a. 
the  contraft,  fo  that  he  can  never  afterwards  avoid  it, 
yet,  until  there  is  a  tranfmotation  of  poffeflion,  by  tho 
adual  entry  of  the  leiTee,  it  wants  the  chief  mark  an4 
indication  of  his  confent,  without  which,  it  might  be 
Vinwarrantable  to  adjudge  him  in  adtual  poflefiion  to 
all  intents  and  purpofes ;  for  which  reafon,  the  law 
does  not  caft  the  immediate  and  adtual  pofleilion  o^ 
him,  until  he  enters  ^  neither  has  the  leifor  a  reverfion 
(p  grant,  until  fuch  entry. 

R4  It 
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Vidp  Tit,  u,       It  fhould,  however,  be  obferved,  that,  in  confequence 

of  the  (tatute  of  ufes,  an  eflate  for  years  may  now  be 
created,  without  an  entry, 

§  15.  The  tenant  for  years  cannot,  before  entry, 

maintain  an  aftion  of  trefpafs  or  ejeftment ;  becaufe 

thofe  aftions  complain  of  a  violation  of  the  pofTeflion, 

^   ^nd  therefore  cannot  be  maintained  by  any  perfon  who 

has  not  had  an  adual  poffefHont 


%  fnft.  i}6  i. 


§  16.  The  leffor,  by  executing  the  leafe,  has  done 
all  that  is  requifite  on  his  part,  to  diveft  himfelf  of  the 
pofTeflion,  and  to  tr^sfer  it  to  the  tenant  for  years ; 
for  he  has  thereby  given  him  fuch  an  intereft,  as  he 
may  at  any  time  reduce  into  pofleflion  by  an  aftuaj' 
entry  on  the  land,  which  may  be  made,  not  only  by 
the  leffee  himfelf,  but,  in  cafe  of  his  death,  by  his  exe- 
(:utors  or  adminiftrators  :  and  this  fpecies  of  intereft  is 
called  an  interejfe  termini^ 


Fftatcs  for 
YearB  may 
commence 
in  futuro. 

VidcTU,  ;. 


§  1 7.  An  eftate  for  years  may  be  created  to  com^ 
mence  in  futuro^  though  an  eftate  of  freehold  cannot  j 
for,  where  an  eftate  for  years  is  created  to  commence 
in  futuro^  the  freehold  is  not  thereby  put  in  abeyance, 
but  ftiU  continues  in  the  leflbr ;  fo  that  he  is  capable 
of  anfwering  the  precipes  of  ft  rangers,  which  may  be 
brought  againft  him ;  and,  before  the  abolition  of  mili- 
tary tenures,  he  was  liable  to  perform  the  fervices  which 
"were  due  for  the  feud, 


%  i8,  Where 
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Q    18.  Where  an  eftate  for  years  is  created  to  com-    -And  maybe 

^  ^  amgncd  be- 

mence  in  ficturoj  it  cannot  be  executed  by  an  imme-   fore  Entry. 
diate  entry,  and  is  therefore  an  interejfe  termini 'y  but  5^^P-^H^' 
ftill  the  leffee  may  grant  it  over.  And  even  if  a  ftranger 
enters  by  wrong,  yet  fuch  a  grant  will  effeftually  transfer   Bruerton  v. 
the  leffee's  power  of  entry,  and  right  of  reducing  the   Cro.  E°[z  * 
eftate  into  poffeffion ;  for,  until  the  entry  of  the  grantee,    '5* 
^  the  eftate  is  not  executed,  but  remains  in  the  fame  plight 
as  it  was  when  the  eftate  for  years  was  created :  fo  that  no 
intermediate  aft,  either  of  the  grantor  or  of  a  ftranger, 
can  diveft  or  difturb  it ;  becaufe,  whoever  comes  to 
the  poffeffion,  whether  by  right  or  by  wrong,  takes  it 
fubjeft  to  fuch  future  charge,  which  the  leffee  may 
execute  whenever  he  thinks  fit,  as  by  a  title  prior  an<l 
paramount  to  all  fuch  intermediate  violations  of  the 
poffeffion. 

§  19.  Where  a  perfon  made  a  leafe  for  years  to   Wheeler  t. 
commence  in  two  years,  and  after  the  expiration  of  the   good7"^  ' 
two  years,  but  before  any  entry  by  the  leffee,  the  leffor   ^"^  ^^^• 
being  ftill  in  poffeffion,  the  leffee  granted  over  his  term    i  Leon.  1 18. 
and  intereft.     Refolved,  that  fuch  grant  was  good} 
becaufe  the  interejfe  termini  of  the  leffee  was  not  de- 
vefted  or  turned  to  a  right,  but  continued  in  him  in    Vide  Saffin's 
the  fame  manner  as  when  it  was  firft  granted ;  and   "  ^'    *^'  ^^' 
was   fo   transferred   over   to   another,   who,    by  his 
entry,   might  reduce  it  into  poffeffion,  whenever  h^ 
pleafed* 

§  20.  If,  however,  a  perfon  entitled  to  an  eftate  for   5  Rep.  124., 

^  J  .      *•        '  Cro.  Eli^. 

years,  to  commence  m  futnro^  once  enters,  and  is  arter-    ,^^ 

wards 
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wards  put  out  of  poflefliou ;  he  cannot,  in  that  cafe, 
grant  over  his  term  and  intereft  to  a  ftranger :  for,  by 
his  entry,  the  ellate  for  years  was  adually  executed ; 
and  being  afterwards  defeated  by  the  entry  of  a  ftranger, 
the  leflee  has  only  a  right  of  entry  left  in  him,  which 
the  law  will  not  fuffer  him  to  transfer  over  to  a  ftranger, 
no  more  than  a  right  of  adion,  left  fuch  a  transfer 
ihould  encourage  maintenance. 

An  Entry  §  21.  As  the  leflce  muft  enter  at  the  time  when  the 

Leaf.'  beeins     Icafc  commenccs,  fo,  if  he  enters  before  that  time,  it  is 
IS  a  DiffcUin.    ^  deffeifin,  and  no  continuance  of  poiTeflion  after  the 

commencement  of  the  term,  will  purge  fuch  diffeifm, 
or  alter  the  eftate  of  the  leflee.  But  fnch  entry  of  the 
leflee,  before  the  commencement  of  the  term,  will 
not  deveft  or  turn  fuch  term  to  a  right ;  fo  that  th^ 
leflee  of  the  term  may  flill  afl[ign  it  to  another. 

Hf  jtmlngsv.  §  22.  An  made  a  leafe  to  B.  on  the  23d  September^ 
Lev.  4c.  habendum  to  him  for  8 1  years  from  Michaelmas  next 
enfuing,  if  C.  ihould  fo  long  live;  and  from  an4 
after  the  day  of  the  death  of  C.  for  3 1  years  more. 
The  leflee  entered  the  2  3d  of  September  and  continue4 
in  pofleflTion  for  fome  years  :  then  the  leflbr  re-entered, 
and  the  leflee,  being  out  of  pofleflion,  after  the  death 
of  C.  and  during  the  continuance  of  the  term  of  31 
years,  afligned  over  that  term  to  the  plaintiff's  leflbr, 
who  being  kept  oi|t  of  pofleflion,  brought  an  ejeftment. 
Judgement  was  given  for  the  plaintiff" ;  and  the  court 
held,  I  ft,  That  the  term  not  being  to  begin  until 
^icbaelmas,  this  was,  till  then,  a  future  intereft,  and 

the 
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the  leffee'a  entry  before  ^r^s  a  diffeifin  and  not  a  pof- 
feilion  by  virtue  of  the  leafe.  adly.  That  whether  this 
leafe  for  3 1  years  were  only  a  continuance  of  the  firft 
term,  and  that  both  together  made  but  one  term,  as 
Bridgmanhtldj  or  whether  they  were  two  diftinft  terms, 
as  others  held,  yet  either  way,  it  was  not  turned  to  a 
right  by  the  entry  of  the  leflbr ;  for  if  a  ftranger  had 
ottered  after  Michaelmas^  and  difleifed  the  leifor,  this 
would  not  have  turned  the  term  to  a  right ;  becaufe,  as 
to  that,  the  time  of  entry  of  the  leffee  was  not  come,  no 
more  will  the  entry  of  the  leiTor  turn  it  to  a  right ;  and, 
therefore,  it  was  well  affignable  to  the  plaintiff's  leflbr, 
efpecially  if  it  (hould  be  taken  as  a  future  intereft,  as 
fome  held  it  (hould,  for  then  the  leffee  was  never  in  pof- 
feilion  by  virtue  thereof ;  and,  confequently,  the  leffor's 
eo'try  could  not  turn  it  to  a  rights  - 

§  23.  Where  the  commencement  of  an  eftate  for  Waller  ▼. 
years  is  limited,  from  a  time  paft,  and  the  leffee  is  in   Crol^Eltz* 
poffe$on  prior  to  that  period,  it  fliall  be  intended  that  S*®^* 
he  entered  and  occupied  before  by  agreement;  and, 
therefore,  it  is  not  a  diffbifin, 

•    S  24.   A  term  for  years  is  confidered  in  law  as  a   A  Term  for 
chattel  real,  being  an  intereft  iffuing  out  of  a  real  eftate,   chattel  * 
of  which  it  has  one  quality,  immobility,  which  deno-   ^  Comm.  38  c. 
minates  it  real ;  bat  wants  the  other,  namely,  a  fuf- 
ficient    legal     indeterminate    duration ;    the    utmoft 

period   for  which   it  can  laft  being  fixed   and   de- 
ie|:mined, 

S  ^5*  I» 


C5t 
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§  25.  In  confequence  of  this  principlet  an  eftate  for 
years  does  not  defcend  to  the  heir  of  the  perfon  who  was 
lafl  poflefled  of  it,  but  vefts  in  his  executors  or  admini- 
ftrators,  like  any  other  kind  of  perfonal  eftate.  And 
although  lands  are  now  frequently  demifed  for  500  anel 
1000  years,  yet  the  fucceilion  continues  the  fame. 


f  Inft.  9  a, 
90  a. 


§  26.  If  a  leafe  be  made  to  a  biihop,  parfon,  or  any 
other  fole  corporation,  and  his  fucceiTors,  for  a  certain 
number  of  years,  yet  it  fhall  go  to  the  executors  of  the 
leifee ;  becaufe  a  term  for  years  being  only  a  chatceli  the 
executors  or  adminiftrators  are  the  only  perfons  the 
law  allows  to  fucceed  thereto :'  and  this  fucceilion  to  a 
chattel  cannot  be  altered  or  controled  by  any  limitation 
of  the  party.  But  the  king,  by  his  prerogative,  may 
take  a  chattel  in  fucceilion. 


sComin,5o6.  §  27.  Terms  for  years  pafs  from  executor  to  execu- 
tor in  infinitum.  But  whenever  the  courfe  of  repre- 
fentation  from  executor  to  executor  is  interrupted  by 
one  adminiftration,  it  then  becomes  neceflary  for  the 
ordinary  to  commit  adminiftration  afrefh,  of  the  goods 
of  the  perfon  who  was  laft  poiTeifed  of  the  term  in  his 
own  right,  not  adminiftered  by  the  former  executor. 
A  limited  or  fpecial  adminiftration  only,  may  alfo  be 
granted,  viz.  of  certain  fpecific  effefts.  And  it  is  a 
common  pra&ice  to  obtain  a  fpecial  adminiftration  of 
a  term  for  years. 


Caffs  and 
OplnionSy 

T.  I.    399. 


§28.  Where  a  perfon  appoints  two  or  more  execu- 
tors, if  only  one  of  them  afts,  he  alone  will  become 

entitled 
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entitled  to  any  terms  for  years,  whereof  the  teftator 
died  poflefled,  and  may  affign  them  accordingly. 

§  29.  Where  there  are  feveral  executors  who  all   Dyer,  23^. 
aft,  they  have  a  joint  and  feveral  intereft  in  all  the    W^  ^^^' 
goods  and  chattels  of  the  teftator ;  and,  therefore,  if  3*9- 
one  of  th«ni  only  difpofes  of  a  term  for  years,  it  is 
good. 

5  30*  Every  eftate  which  muft  expire  at  a  certain   Eftates  for 
and  fixed  period,  by  whatever  words  created,  is  an   j,^^^  ^  g^^g^j 
eftate  for  years,  and  therefore-  it  is  frequently  called  a    Period, 
term,  terminus^  becaufe  its  duration  or  continuance  is 
bounded,  limited,  and  determined.     For  every  eftate 
muft  have  a  certain  beginning,  and  a  certain  end  ; 
which  muft  be  afcertained  at  the  time  when  the  eftate 
is  created,  either  by  the  exprefs  limitation  of  the  par- 
ties, or  by  a  reference  to  fome  collateral  aft,  which 
may  with  equal  certainty  meafure  the  continuance  there- 
of,  otherwife  it  will  be  void. 

The  inveftlgatlon  of  this  fubjefl:  will,  however,  find 
its  place  more  properly  under  Title  32.  Deeds. 

§31.  Though  an  eftate  of  freehold  cannot  be  made  May  dctcr- 
to  ceafe  by  the  direflion  of  the  parties,  but  muft  be  p*"^.i^^ 
taken  from  the  perfon  in  whom  it  is  vefted,  by  the  fame 
means  by  which  it  was  given  to  him,  yet  it  is  otherwife 
in  the  cafe  of  an  eftate  for  years  ;  for  that  may  be  made 
to  ceafe  by  a  provifo  in  the  conveyance  itfelf,  upon 
the  performance  of  any  previous  a£t ;  and  therefore  the 
prance  in  conveyancing  has  long  been,  where  terms  for 

years 
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years  are  created,  to  infert  a  provifo>  that  when  the 


trufts  of  the  term  are  fatisfiedj 
ceafe  and  determine. 


A  Freetiold  $  32.  An  eftate  of  freehold  cannot  be  derived  from 
rivcTfrom  ^'  ^^  eftate  for  years.  Thus,  where  a  rent  was  granted 
an  Eftate  for    for  life,  out  of  a  long  term  for  years,  it  wis  refolved 

to  be  a  good  charge  as  long  as  the  term  lafted ;  but  it 
7  Rep.  23  tf.    ^^(^  only  a  chattel,  and  not  a  freehold,  for  it  was  re- 


95  a. 


pugnant 
years. 
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Section  I. 


T?  VERY  tenant  for  years  has  incident  to  and  infepa^  Eftorers. 

rable  from  his  eftate,  unlefs  reflrained  by  fpecial   ilnft.41^. 
agreement,  the  fame  eftovers  to  which  tenants  for  life 
are  entitled. 


S  2.  Where  tke  determination  of  an  cftatc  for  years   Emblements* 
is  certain,  as  where  lands  are  let  for  a  certain  number  Lit.  f.  68. 
of  years^  the  tenant  fliall  not  have  emblements ;  be-   '  ^°^*  *^  *' 
caufe  it  was  his  own  folly  to  fow,  when  he  knew  he 
could  not  reap.     But  where  the  determination  of  an 
eftate  for  years  depends  on  an  uncertain  event,  as, 
where  lands  are  let  for  a  term  of  years  determinable 

upon 
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I  Inft.  55 1. 


Subje£k  to 
fimplc  con* 
traa  Debts. 

2  Inft.  396. 

Fleetwood's 

cafey 

8  Rep.  171. 


The  Tenant 
cannot  com- 
mit Waflc. 


Lit.  f.71. 


I  Inft.  54  6. 
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upon  a  life  or  lives,  there  the  tenant  will  be  entitled  td 
emblements,  in  the  fame  manner  as  a  tenant  for  life. 

S  3,  If,  however,  an  eftate  for  years  determines  by 
the  aft  of  the  tenant  himfelf,  as  if  he  commits  a  for* 
feiture,  he  will  not  be  entitled  to  emblements. 

§  4.  An  eftate  for  years  being  only  a  chattel  intereft^ 
is  fubje£t  to  the  paym^snt  of  fimple  contrail  debts ;  and 
is  alfo  liable  to  be  fold  by  execution,  for  the  payment 
of  debts  due  by  judgment.  But  a  bond  fide  (ale  of  a 
term  for  years  is  good  againft  all  creditors,  and  even 
againft  the  Crown. 

S  5.  An  eftate  for  years  being  an  intereft  much  in- 
ferior to  an  eftate  for  life,  the  tenant  has  only  a  right 
to  the  temporary  profits  of  the  land,  and  therefore 
cannot  cut  down  timber  trees,  or  commit  any  other 
kind  of  wafte  on  the  land.  A  tenant  for  years  is  alfo 
punifhable  for  permiflive  wafte,  and  is  therefore  bound 
to  keep  all  houfes  and  other  buildings  upon  the  land, 
in  proper  and  tenantable  repain 

§  6.  Lord  Coke  fays,  that  if  a  houie  be  ruinous  at 
the  time  of  the  leafe  made,  if  the  leflee  fuffers  the 
houfe  to  fall  down,  he  is  not  punifhable ;  for  he  is  not 
bound  by  law  to  repair  the  houfe  in  that  cafe.  And 
yet,  if  he  cuts  down  timber  upon  the  ground  fo  letten^ 
and  repair  it,  he  may  well  juftify  it. 


Vide  Tit.  3. 
f.  36- 


§  7.  The  ftatutes  of  Marlbridge  and  Gloucejier  ex- 
tend to  tenants  for  years,  fo  that  they  are  liable  to 

the 
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the  fame  aSions,  and  the  fame  penalties,  as  tenants 
for  life. 

■ 

%  8.  It  is  enaded  by  the  ftatute  11  Hen.  6.  c.  5.,   2  Inll.  302.: 
that  where  a  tenant  for  years  affigns  over  his  eftate, 
»and  continues  in  the  receipt  of  the  profits,  an  aftion  of 
wafte  lies  againfl:  him.     And  in  a  cafe  upon  this  fta- 
tute in  36£//z.,  it  was  refolved,  ift.  That  every  af-   Booth's  cs^j^ 
fignee  of  the  fir  ft  leffee,  mediate  or  immediate,  was  ^    ^^*  ^'' 
'within  the  a£t ;  for  the  ftatute  was  made  to  fupprefs 
fraud  and  deceit,  and  therefore  fhall  be  taken  benefi- 
cially.   2dly,  That  the  perfon  in  remainder  was  within 
the  a£l,  as  well  as  the  perfon  in  reverfion,  becaufe  in 

equal  mifchief. 

* 

§  9.  If  a  leffee  for  years  dies,  after  haying  commit-   1  laft.  302. 
ted  wafte,  no  action  of  wafte  will  lie  againft  his  exe- 
cutors or  adminiftrators.     But  th^  executors  or  admi- 
niftrators  of  a  tenant  for  years  are  punifhable  for  wafte 
done  while  they  are  in  poffeflion* 

§  10.  The  king  is  not  within  the  ftatute  of  GloU'^ 
tejler ;  and  therefore,  where  he  is  tenant  for  years,  or 
where  an  eftate  for  years  becomes  vefted  in  him  by 
forfeiture,  no  a£Uon  of  wafte  will  lie  againft  him. 

§11.  Tenants  for  years  are  exempted  by  the  ftatute   Accidents 
6  Ann.  c.  31.,  from  all  actions  for  damages  on  account   yj^^  *y\x,.  3. 
of  accidental  fire.  ^  But,  in  a  modem  cafe,  where  there   ^-  59- 

1      r     r-  r      i-       r  Bullock  v, 

was  a  covenant  m  a  leale  for  years  01  a  houfe,  to  re-   Dommitt, 
pair  without  any  exception,  and  the  houfe  was  burnt   ^-^^™ 
Vol.  I.  S  down 
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down  by  accident,  it  was  held  by  the  Court  of  King^» 
Bench,  that  the  lefliee  was  bound  to  rebuild  the  houfe. 
And  I^ord  Kenyon  mentioned,  that  Mr.  Wtliraiam's 
chambers  in  Lincolnslnny  having  been  burnt  down  in 
the  year  17549  he^  after  tadung  the  opinion  bf  his  pro-^ 
Ibffional  friends,  found  it  neceflkry  to  rebuild  them. 


GTihifc  with- 
out Impeach- 
ment of 
Wade. 

Tit.  3.  f.6i. 


§  a.  Where  the  ^kufe,  without  impeachment  of 
wafte,  is  infertcd  in  a  feafc  or  defnife  for  years,  it  will 
have  the  fame  effefl:,  as  where  it  is  inferted  in  a  con- 
veyance of  an  eftate  for  life.  And  the  Court  of  Chan- 
cery will  reftrain  the  import  of  it,  in  the  fame  manner 
as  in  the  cafe  of  an  eflate  for  life. 


Abraham 
V.  Bubbt 
a  frcem.  63. 


§  13.  The  Court  of  Chancery  will  not  permit  a  te- 
nant for  years,  without  impeachment  of  wafte,  to  fell 
timber,  juft  before  the  expiration  of  his  leafe. 

§  14.  A  leafe  was  made  by  a  bi(hop  for  21  years, 
without  impeachment  of  wafte,  of  lands  upon  which 
there  were  fereral  trees.  The  tenant  did  not  cut  down 
any  of  the  trees,  until  about  half  a  year  before  the 
expiration  of  his  term,  but  then  began  to  fell  them. 

Upon  an  application  to  the  Court  of  Chancery,  an 
injim&ion  was  granted  againit  the  tenant,  for,  although 
he  might  have  felled  trees  every  year,  from  the.  begin- 
ning of  the  term,  and  then  they  would  have ,  been 
growing  up  gradually,  yet  it  was  unreafonable  that  he 
fliould  let  them  grow  until  near  the  end  of  his  term, 

and  then  cut  them  all  down. 

§  15.  Atenant 
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§  1 5*  A  tenant  for  years,  without  impeachment  of 
vu^ty  will  not  be  allowed  by  the  Court  of  Chancery 
to  dig  and  carry  away  the  foil  to  make  bricks. 

§  16.  The  Bifhop  oi London  made  a  long  leafe  of  Bp.  ofLon-. 
fome  lands  at  Ealing  in  Middle/ex^  without  impeachment  ^*  p  ^^\^ 
of  wafte,  of  which  there  were  about  twenty  years  unex-  5^7* 
pired.     The  leffee  articled  with  fome  brickmakers  that 
they  might  dig  and  carry  away  the  foil.     The  bilhpp 
applied  to  the  Court  of  Chancery  for  an  injunction, 
which  was  granted. 

§  17*  An  eftate  for  years  may  be  limited  to  a  perfon   May  be  limit. 
for  life,  with  a  remainder  over  to  any  other  perfon, 
or  number  of  perfons,  for  life,  provided  they  are  all  in 
exigence  at  the  time. 

§  18.  But  the  difpofition  of  a  term  for  years  to  a  But  not  in- 
perfon  and  the  heirs  of  his  body,  is  a  difpofal  of  the 
entire  intereft  in  the  term,  fo  that,  after  fuch  a  limi- 
tation, no  remainder  over  can  be  limited  ;  for,  in  fadt, 
nothing  remains.  This  doctrine  is  founded  on  the 
principle,  that  terms  for  years  cannot  be  intailed : 
Firft,  becaufe  they  are  not  within  the  ftatute  De  Donis^ 
not  being  eftates  of  inheritance  :  Secondly,  becaufe,  if  Tit.  2. 
a  term  for  years  was  allowed  to  be  intailed,  it  would 
be  unalienable ;  as  the  grantee  of  a  terra  limited  in 
this  manner  could  not  bar  his  iffue,  or  the  perfons  in 
remainder  by  fine  or  recovery. 

.5  19.  A  diftindion  has  been  made  by  Lord  Coke   10  Rep.  87  j. 
t)etween  a  limitation  of  a  term  in  grofs,  (as  a  term  for 

S  2  500 
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500  years),  to  a  man  and  the  heirs  of  his  body,  and 
a  fimilar  limitation  of  a  term  De  Novo.  In  the  latter 
cafe,  his  Lordfliip  was  of  opinion,  that  the  term  would 
only  continue  in  the  perfon  to  whom  it  was  thus  li- 
mited, as  long  as  he  had  heirs  of  his  body ;  and  that, 
upon  failure  of  iifue  of  the  body  of  the  perfon  to 
whom  it  was  thus  limited,  the  term  would  ceafe»  But 
this  difUnftion  has  been  long  fince  explodfi. 


ifaytcr  ▼. 

Rod, 

I  P.  Wms. 


§  20.  Ambrofe  Piky  by  indenture,  demifed  the  prt* 
mifes  to  a  trudee,  his  executors  and  adminiftrators, 
for  99  years,  in  trufl  for  himfelf  and  his  wife  for  their 
lives,  and  the  life  of  the  furvivor,  and,  after  the  death 
of  the  furvivor,  in  truft  for  the  heirs  of  their  two 
bodies ;  and  in  default  of  fuch  ifTue,  then  in  truft  for 
the  heirs  of  the  furvivor  of  the  hufl3and  and  wife.  The 
.huft)and  and  wife  had  iffue  one  fon,  James  Pile.  The 
h^ifband  died,  afterwards  the  fon  died,  an  infant,  and 
without  iifue:  and  the  mother  adminiftered  to  her 
hufband  and  fon,  and  afligned  the  term  to  the  defend- 
ant  Rod.  The  qucfUon  was.  Who  was  entitled  to  the 
truft  of  this  term  ?  Whether  it  belonged  to  the  plain- 
tiff, who  was  the  heir  at  law  of  Ambrofe  Pile,  or  the 
defendant  Rod^  as  aflignee  of  the  wife.  It  was  decreed, 
that  the  term  belonged  to  Rody  the  afSgnee  of  the  wife, 
and  did  not  ceafe  for  the  benefit  of  the  heir. 


Terms  for 
Years  in- 
volved in  the 
fame  Limi* 
tatio'is  with 
freeholds. 


§  21.  Where  terms  for  years  are  involved  in  the 
fame  limitations  with  freehold  eftates,  carried  on  in 
ftrick  fettlement,  that  is,  where  they  are  limited  to  jf. 
for  life,  remainder  to  his  firft  and  other  fons  in  tail 
male^  remainder  over  to  feveral  other  perfon&  ia  the 

laniLe 
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fame  manner,  without  making  any  diftinCbion  between 
them  J  if  any  of  the  tenants  for  life  have  a  fon,  the 
whole  reverfionary  intereft  in  the  term  will  veft  in  fuch 
fon,  fubjed  to  the  preceding  eftates  for  life,  and  the 
contingency  of  the  preceding  tenants  for  life  having 
fons ;  and  will,  on  the  death  of  fuch  fon,  though  ever 
fo  foon  after  his  birth,  go  to  his  father,  though  one 
of  the  tenants  for  life,  as  his  next  of  kin,  upon,  the 
father's  taking  out  adminiftration  to  his  fon,  in  preju- 
dice of  all  perfons  claiming  under  the  fubfequent  limi- 
tations« 

§  22.  yohn  Duke  of  Newcajlle^  being  poffefTed  of  Ptlham  v. 
divers  lands  and  tenements  held  by  leafe  from  the    ^^Bro.Parl. 
Crown  for  the  term  of  99  years,  devifed  all  his  eftates,   ^^'  ^°4« 
as  well  leafehold  as  freehold,  to  Thomas  Lord  Pelham 
for  life,  remainder  to  his  firft  and  other  fons  in  tail 
male ;  r^nainder  to  Henry  Pelham  for  life,  remainder 
to  his  firft  and  other  fons  in  tail  male ;  remainder  to 
William  Vane  for. life,  remainder  tb  his  firft  and  other 
fons   in  tail  male;    remainder  over,     Thomas^  Lord 
Pelham^  who  was  afterwards  Duke  of  Newcajlle^  never 
had  a  fon  ;  but  Henry  Pelham  had  two  fons,  both  of 

whom  died  in  his  life- time,  viz.  Thomas  and  Henry. 

■ 

Thomas  the  eldeft  being  the  perfon  in  whom  the  firft 
eftate  tail  in  the  order  of  limitation  was  vefted  by  vir- 
tue of  the  wilL  'Henry  Pelham  foon  afterwards  died, 
having  made  his  will,  and  appointed  Richard  Arundel 
and  H.  Perkins  his  executors ; -and  letters  of  admini- 
ftration of  the  perfonal  eftates  of  Thomas  Pelham^  the 
infant,  were  alfo  granted  to  the  faid  Arundel.  William 
Vane  had  iffue  two  fons,  Chrijl&pher  the  eldeft,  who 

S3  died 
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died  an  infant  without  iflue,  and  William  his  fecond 
fon.  tVilliamj  who  became  Lord  Vane^  took  out  let- 
ters of  adminiftration  to  his  brother  Chrijioph^r^  and 
thereby  became  entitled  to  all  fuch  intereft  in  the  leafer 
hold  premifes  as  veiled  in  his  brother  Chrijiopbery  who 
was  the  firft  perfon  in  effe^  in  point  of  time,  who  took 
any  eftate  of  inheritance  vi  the  freehold  premifes. 
Arundel  and  Perking  ftled  thejr  bill  againft  Lord  Van^ 
and  others,  dating  the  above  fafts ;  and  further,  that 
.jhey,  as  executors  of  the  faid  Henry  Felham^  and  as 
adminiftrators  of  the  perfonal  eftate  of  l^homas^  the  in- 
fant fon  of  Henry  Pelham^  were  become  entitled  to  the 
yibfolute  intereft  in  the  leafehold  t^ rms,  fubjeft  to  the 
life  eftate  of  the  Duke  of  Newcajile^  and  the '  contin- 
gency of  his  having  a  fon  born  alive.  And  being  fp 
entitled,  thpy  had  entered  into  an  agreement  in  writ- 
•  jng  with  George  Gregory  for  the  fale  of  thofe  terms  j 
and  prayed  that  the  agreement  might  be  performejl 
fpecifically,  and  carried  into  execution, 

Lord  Vane  put  in  his  anfwer,  infifting,  that  his  brq^ 
ther  Chri/lopher  was  the  firft  perfon  in  ejfe^  in  point  pf 
time,  who  took  any  eftate  of  inheritance  in  the  prc- 
piifes  y  and  that  he  dying  an  infant,  and  without  iffu^. 
Lord  Vane^  as  the  only  fon  and  furviving  heir  of  his 
father  IVilliam  Vane^  became  the  firft  perfon  in  ejf^^ 
who  took  an  eftate  of  inheritance  in  suiy  of  the  pre- 
mifes, by  virtue  of  the  limitations  in  the  will;  and 
denied,  that  the  abfqlute  eftate  and  intereft  in  the  leaf<;- 
hold  terms  ever  veftecj  in  Thomas  Pe!bar(in  The  caufc 
■l^as  heard  before  the  Lord  Keeper,  yrho  difmiffed  the 
|)jjl  \v^h  coils,    The  plaintiffs  haviiig  appealed  from 
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this  decree  to  the  Houfe  of  Lords,  tj^e  following  que- 
(lions  were  put  to  the  judges:  jft,  Whether  the  pro- 
perty of  the  leafehold  eftates  for  years,  devifed  by  the 
vrUl  of  the  Duke  of  Newcaftle^  vetted  in  Thomas  PeU 
bam^  the  infant  fon  of  Henrf  Pelham  deceafed,  fubjefik 
to  the  Duke  of  Newcq/lle's  intereft  therein  for  his  life, 
and  to  the  contingency  of  the  Duke's  having  a  fon. 
fld.  Whether  the  property  of  the  faid  leafehold  eftates, 
fubjefb  as  aforefaid,  was  tranfmitted  to  the  repiTefentativc 
of  the  faid  Thomas  Pelham  the  infant, 

The  Lord  Chief  Baron  of  the  Exchequer,  and  Mr, 
Juftice  Denifon  being  prefent,  the  Lord  Chief  Baron 
delivered  their  concurrent  opinion  upon  the  faid  twQ 
queftions,  in  the  affirmative.  Whereupon  it  was  de- 
clared, that  the  leafehold  ettates  for  years  devifed  by 
the  will  of  the  late  Duke  of  Neweajile^  fubjeft  to  the 
then  pre&nt  Duke's  intereft  therein  for  his  life,  and 
defeafible  by  the  faid  Duke's  having  a  ibn,  belonged 
to  the  appellants^  as  ftanding  in  the  place  of  the  faid 
Thomas  Pelhamy  the  infant  fon  of  Henry  Pelham^  de- 
ceafed ;  and  that  the  agreement  entered  into  between  vjde  Foley 
them  and  George  Gregory^  for  the  fale  of  them,  ougljt  ^•J^"'^"p'^\ 
to  be  carried  into  execution*  Ca.  i\^> 

S  23.  Where  a  term  for  years  become  vefted  in  the   Merged  by  a 
perfon  who  is  feifed  of  the  freehold,  the  term  is  merged   [ije*p"eTholc 
and  extinguiflied.  ^  There  are,  however,  feveral  ej^- 
ceptions  to  this  rule,  not  only  where  fuch   union  is 
f^Biporary,  but  even  where  it  is  permanent. 


I  $  4  5  ^4*  No 
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Exceptions.         §  24.  No  merger  will  take  place  unlefs  the  freehold 
I  Inft.  338  6.   and  the  term  for  years  come  to  one  perfon,  in  one 

and  the  fame  right ;  for  if  a  perfon,  having  the  free- 
hold in  his  own  right,  acquires  a  term  for  years  in  the 
fame  land  in  the  right  of  another,  there  will  be  no 
pierger. 

• 

I  Inft.  3385.        §  25.  Thus,  if  a-  tenant  for  years  dies,  having  ap- 
ucro.?  9.   p^Cj^^^^  jjjg  perfon  who  is  feifed  of  the  freehold  to  be 

his  executor,  whereby  the  term  for  years  becomes 
vefted  in  him,  it  will  riot  merge ;  for  he  has  the  free- 
hold  in  his  own  right,  and  the  term  for  years  in  right 
of  his  teftator* 

Braccbridg€  §  26.    If  a  perfon,  feifed  of  a  freehold  eftate  in 

Plowd.417.     certain  lands,  marries  a  woman  who  has  a  term  for 
I  Jnfi.  338^.   years  in  the  fapie  land,  there  will  be  no  merger  of 

the  term ;  for  the  hufband  has  the  freehold  in  his 
own  right,  and  the  term  for  years  in  right  of  his 
wife, 

Plowd,  42P.         §  ^7*  In  the  above  cafe  it  was  faid  at  the  bar,  that 

if  parfon,  patron,  and  ordinary  make  a  leafe  for  years 
of  the  glebe  land  of  the  parfonage,  and  afterwards  the 
parfon  dies,  and  the  leffee  for  years  is  made  parfon, 
and  afterwards  dies,  his  executors  fhall  not  have  the 
refidue  of  the  faid  term ;  becaufe  it  was  merged  in  the 
freehold,  which  the  parfon  had  in  him.  But  Catline 
Ch.  Juft.  denied  this,  faying,  that  the  parfon  had  the 
term  in  his  own  right  and  in  the  capacity  of  his  natural 
body,  and  the  inheritauce  he  had  as  parfon,  which  is 

another 
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another  capacity ;  and,  therefore,  the  term  (hould  not 
be  merged, 

§  28.  Lord  Coke  has  laid  it  down,  that  ahhough  a  1  Inll.  338  b. 
man  may  have  a  freehold  in  his  own  right,  and  a  term 
for  years  in  right  of  another,  as  in  the  preceding  cafes, 
yet  that  a  man  cannot  have  a  term  for  years  in  his 
own  right,  and  a  freehold  in  right  of  another ;  and, 
therefore,  that  if  a  man,  leffee  for  years,  intermarries 
with  the  feme  leffor,  this  fhall  merge  his  term, 

§  29,  This  rule,  however,  admits  of  feveral  ex-  piattv.SIeap, 
ceptions.  For  where  a  perfon,  poffeffed  of  a  term  for  ^^^'  J**^75- 
years,  married,  and  afterwards  the  inheritance  de- 
fcended  upon  his  wife,  it  was  held,  that  the  term  for 
years  was  not  thereby  merged ;  becaufe  the-  defcent 
was  an  aft  of  law,  which  the  huiband  could  not  pre- 
vent }  and,  therefore,  it  jfliould  not  turn  to  his  prejudice, 
but  he  fhould  have  the  inheritance  in  right  of  his  wife, 
and  the  term  for  years  in  his  own  right,  as  he  had 
before. 

S  30.  A  merger  of  a  term  for  years  may  alfo  take   And  alfo  by 
place  in  confequence  of  a  furrender,  which  is  the  yield*   *  Surrender* 
ing  up  of  an  eftate  for  years  to  the  perfon  in  remainder 
or  reverfion.     But  a  term  for  years  cannot  be  merged   2  Roll.  Ab. 
by  furrender,  until  the  tenant  has  entered ;  for,  until   ^^^ 
entry,  there  is  no  reverfion  in  which  the  term  can 
merge.     If,  however,  the  tenant  enters,  and  affigns  his 
eftate   to  another,  the  aflignee  may  merge  the  term 
by  furrender  before  enti^;  becaufe,  by  the  entry  of 

5  .  '  the  ^ 
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the  leilee,  the  pofleflion  was  fevered  and  divided  froni 
the  reverfion, 

^crg€r  of  t         S  3  ^  •  Where  the  eftate  in  reverfion  or  remainder 

rcrm  for  .  ,      ,       ,      i      i  ^ 

^ears  in  a  was  only  for  years,  it  was  doubted  whether  a  term  for 

f  care  ^^  years  ip  pofTefiion  might  be  furrendered,  fo  as  to  merge 

)ac.  Ab.  TiL  therein  ;   but  Lord  Chief  Baron  Gilbert  flates  it  as 

Leafe.  (S.)  fettled^  that  fuch  furrendcr  is  good,  and  (hall  merge 

the  jRrft  term :  wherein  it, was  agreed,  jft,  That  if  the 
term  in  reverfion  were  greater  than  the  term  in  poffef- 
fion,  the  greater  would  merge  the  lefs  j  a$  ten  years 
may  be  furrendered  and  merged  in  twelve  or  fourteen 
years,  jidly.  That  though  the  reverfion  were  for  a 
lefs  number  of  years,  yet  the  furrender  would  be  good, 
and  the  firfb  term  drowqed :  as  if  one  were  leflee  for 
40  years,  and  the  reverfioi^  expeftant  thereon  were 
granted  to  one  for  a  year,  who  granted  it  over  to  the 
leffee  for  lo  yesu-s,  that  this  would  work  a  furrender 
of  the  20  years  term,  as  if  he  had  taken  a  new  leafe 
for  a  year  of  his  leffor  j  for  the  reverfionary  intereft, 
coming  to  the  pofleffion,  drowns  it,  and  the  number  of 
years  is  not  material }  for  as  he  may  furrender  to  hini 
who  hath  the  reverfion  in  fee,  fo  he  may  to  him  who 
hath  the  reverfion  for  any  lefs  term.  The  merger  of 
terms  is  faved  by  the  flatute  of  ufes.  Vide  Title  XI« 
yfe,  ch.iji, 

tqmty  re-  §  3^*  ^  court  of  equity  will,  in  fome  cafes,  relieve 

4«ffcrf  **"      againft  the  merger  of  a  term,  and  make  it  anfwer  the 
1  Vern.  90.     purpofes  for  which  it  was  ipitended. 

$  33t  A  pcrfpli, 


TftlfWa.  £j^ate  for  Tears.  Ch.u,  §35—13^.  267 

§  33*    A  perfon,  having  a  teltn  for  looo  years,    Sanders  v. 
affigned  it  to  the  owner 'of  the  inheritance,  in  truft   FinduR.* 
for  his  wife  and  children  j   and  the  affignee  accepted  4*4* 
the  truft,  and  declared  the  purpofes  of  it.     The  Court 
of  Chancery  fupported  the  truft,  notwithftanding  the 
merger  of  the  term  in  the  inheritance,  and  decreed  the 
heir  of  the  affignee  of  the  terra  to  make  a  further  af- 
£urance  of  the  refidue  of  the  term  to  a  purchafer  from 
the  fon  of  the  affignor, 

$  34*  Tenant  for  years  may  affign  his  eftate  to  any   What  U  « 
other  perfon,  or  create  a  fmaller  eftate  than  his  own*      ^^  "tu«» 
But  if  he  jittempts  to  create  a  greater  eftate  than  h^    i  Inft.  251  5, 
lawfully  can,  whereby  the  rismainder  or  reverfion  is   Cro!  Mz.  ^ 
4evefted,  it  will  operate  as  a  forfeiture  of  his  eftate.   3^** 
And  Lord  Coke  fays,  that  if  tenant  for  Itfe  or  years  of 
land,  the  reverfion  or  remainder  in  the  king,  makes  a 
feoffment  in  fee,  this  is  a  forfeiture  5  and  yet  no  rever- 
^on  or  remainder  is  devefted  out  of  the  king ;  and  the 
reafon  is,  Jn  refpeft  of  the  fojemnity  of  the  feoffment 
with  livery,  tending  to  the  king^s  difherfion, 

§  35.  It  was  held,  in  a  modem  cafe,  that  if  a  tenant  i  Salk.  187. 
for  years  makes  a  leafe  for  a  longer  term  than  he  has, 
it  is  no  diffeifin,  nor  forfeiture ;  becaufe  it  is  only  a 
contraft  between  him  and  his  leffee,  which  does  not 
operate  on  the  intereft  of  the  leffor  to  a^epl  it  with  any 
prejudice. 

§  36.  A  conveyance  by  leafe  and  releafe,  orl)argain   Vide  Tit.  32. 
^n4  faje.  is  no  forfeiture,     ^either  is  an  eftate  for 

yeari 


a66  fUtk  Vni-  Iftatefor  Tears.    Cb.  iL  §  36,  37. 

years  forfeited  if  the  perfon  in  reverfion  or  remainder 

in  fee  is  a  party  to  the  conveyance ;  for,  in  that  cafe^ 

6  Rep.  15  an     each  perfon  transfers  only  what  he  may  lawfully  alien. 

Vide  Tit.  3*         $  37.  "With  refpeft  to  forfeiture  by  matter  of  record, 

'^'  it  may  be  laid  down  as  a  general  iiUe,  that  every  ad  by 

matter  of  record^  which  operates  as  a  forfeiture  of  aii 

eftate  for  life,  will  alfo  operate  as  a  forfeiture  of  an 

eftale  for  years« 


TITLE 


(    a69    ) 


TITLE  IX. 


ESTATE  AT  WILL  AND  AT  SUFFERANCE. 


CHAP.  L 

Of  an  EJlate  at  Will. 

CHAP.  n. 

Of  an  EJlate  at  Sufferance. 


CHAP.  I. 
Of  an  EJlate  at  Will. 


§  1 .  Defcriftion  rf  an  EJlate  at 

mil. 

•     9.'  //  u  at  the  Witt  of  both 
Parties. 
10.  Not  grantaUe  aver. 

12.  Tenant  at  Will  entitled  to 

Emblements. 

1 3 .  But  cannot  commit  JVn/le. 
17.  IV hat  determines  an  EJlate 

at  miL 


23.  Haifa  Tear's  Notice  to  quit 

muft  be  given. 

24.  Acceptance  of  Rent  is  not  a 

Waiver  of  Notice. 
2  6.  Tenancies  Jrom  Tear  to  Tear. 
35.  Haifa  Teases  Notice  to  qmt 

necejfary. 
38.  A  Dtjlrefs  for  Rent  is  a 

Waiver  of  a  Notiic  to 

guit» 


Sedion  i. 

«  TTENANT  at  wUl  (fays  Littleton)  is,  where  lands   Dcfcriptlon 
"  or  tenements  are  let  by  one  man  to  another,   l^  ^jjj  *^^ 
"  to  have  and  to  hold  to  him  at  the  will  of  the  lejSbr,    Lit.  f.  68. 
^^  by  force  of  which  leafe  the  lelSee  is  in  pofieilion. 
^^  In  this  cafe  the  leflee  is  called  tenant  at  will^  becaufe 

"  he 


«7o  Tide  IX.  Ejiate  at  Willy  t^a  Ch.  I  §  r 

^*  he  hath  no  certain  nor  fure  eftate ;  for  the  leflbr 
*'  may  put  hinyout  at  what  time  it  pleafeth  himL" 

§  2.  This  fpecies  of  eftate  is  of  great  antiquity,  for 
*7  «•  -Brailon  fays :  "  Item  dare  poterit  quis  alicui  terrain  ad 

*•  voluntatem  fuam,  et  quamdiu  ei  placuerit^  de  termino  in 
**  termnum^  et  de  anno  in  annum^  et  in  quo  cafu,  ille  qui 
**  accipit  nullum  habet  liberum  tenementum^  cum  dominus 
**  proprietatis  rem  Jic  concejfam  repetere  poffit^  Jicut  a 
"  precario.^^ 

f.  82.,  §  3.  Littleton  fays,  that  if  a  man  lets  lands  to  another, 

to  have  and  to  hold  to  him  and  to  his  heirs,  at  the  will 
of  the  leiTor,  the  words  to  the  heirs  of  the  lejfee  are 
void  ;  for,  if  the  leiTee  dieth  and  his  heir  enters, 
the  lefibi'  fhall  have  an  afUon  of  trefpafs  againft 
him. 

I  Tnft.  55  a.         §  4.  Where  a  leafe  was  made  for  years,  with  a  pro- 

vifo  that  the  leffor  might  enter  at  his  will,  this  was  held 
to  be  only  a  leafe  at  will. 

Cudlip  V.  §  5-  A  perfon  demifed  two  houfes  for  feven  years, 

1  Show!.  Rep.   excepting  and  referving  the  new  houfe  for  the  ufe  of 
**®'  the  leffor,  if  he  fhall  pleafe  to  dwell  therein,  but  not  to 

be  let  to  any  other  perfon ;  at  all  times,  when  he  does 
not  live  there,  to  be  to  the  ufe  of  the  leffee.  It  was  de- 
termined, that  the  leffee,  by  occupying  the  new  houie, 
became  tenant  ^t  will, 

%  6.  Eftates  at  will  may  arife  by  implication  as  well 
by  exprefs  words.  Thus,  if  tenant  for  years  holds  over 

7  .  hi« 


Tale  IX.    Eftaie  at  Will,  ^c.  Cb.  \.  %  6—io.  ayr 

his  term,  and  continues  to  pay  his  rent  quarterly  as   Allen,  4. 
before,  fuch    payment  and  acceptance  of  rent  will  ^  ^ '  ^ 
amount  to  a  leafe  at  will. 

§  7.  If  ji.  makes  feoffment  to  B.  and  delivers  him   Lit.  f.  70. 
the  deed,  but  does  not  give  him  livery  of  feilin ;  if  B. 
enters,  he  becomes  tenant  at  will. 

§  8.  It  was  refolved,  in  a  modem  cafe,  that  where  a   D«nn  t. 
perfon  entered  and  enjoyed  lands  under  a  leafe  that  was    ^  ^JJ^  ^* 
void,  and  paid  rent,  he  was  tenant  at  will.  ^7^* 

§  9.  Lord  Coke  fays,  that  every  leafe  at  will  muft.    It  is  at  the 
in  law,  be  at  the  will  of  both  parties  j  and,  therefore,   parti«. 
when  a  leafe  is  made  to  have  and  to  hold  at  the  will    j  i^ft^  ^ ^  ^ 
of  the  leffor,  the  law  implieth  it  to  be  at  the  will  of 
the  leflee  alfo ;  for  it  cannot  be  only  at  the  will  of  the 
leffor,  but  it  muft  be  at  the  wilP  of  the  leffee  alfo. 
And  fo  it  is  when  the  leafe  is  made  to  have  and  to  hold 
at  the  will  of  the  leffee,  this  muft  be  alfo  at  the  will 
of  the  leffor. 

§  io«  A  tenant  at  will  has  no  certain  and  inde*  N«tgnmt- 
feafible  eftate,  nothing  that  can  be  affigned  by  him  to 
another  ;  becaufe  the .  leffor  may  determine  his  will  1  infi.  57  «. 
and  put  him  out  whenever  he  pleafes :  and,  therefore, 
if  a  tenant  at  will  grants  over  his  eftate  to  another, 
and  the  grantee  enters,  fuch  grantee  is  a  diffeifor, 
and  the  landlord  may  have  an  a&ion  of  trefpafs  againft 
him. 

S  1 1.  A  leffee 


2y^ 

JBlund«n  t« 
Baugh, 
Cro.  Car* 
302. 


TftUlX.  Ejiate  at  WilJy  ^fi.   CA.i.  §  n— 15. 

§  II.  A  leflee  at  will  nude  a  leafe  for  years,  and 
the  leflee  entered.  Refolved,  on  folemn  argument, 
I  ft.  That  it  was  only  a  diflbifin  at  ele£tion,  and  not 
frimd  facie,  adiy,  That,  admitting  it  t6  be  a  difleifin, 
the  leflee  at  ^U,  and  not  the  leflee  for  years,  was  the 
difleifor,  and  had  gained  the  freehold. 


Tenant  at 
Will  entitled 
to  Emble- 
ments. 
Lit.  f.  68. 
1  Inii.  $^  h, 
5  Rep.  1 16. 

But  cannot 

commit 

Wallc. 

I  Inil.  57tf. 


§  1 2.  Where  an  eftate  at  will  is  determined  by  the 
leflbr,  the  tenant  at  will  is  entitled  to  the  com  fown, 
and  other  emblements ;  otherwife,  where  an  eftate  at 
will  is  determined  by  any  z6t  done  by  the  leflfee. 

§  13.  Tenant  at  will  has  no  power  of  committing 
any  kind  of  voluntary  wafte.  But  ftill  he  is  not  within 
the  ftatute  of  Gloucejier ;  and,  therefore,  no  adion  of 
wafte  lies  againft  him.  If,  however,  a  tenant  at  will 
cuts  down  timber  trees,  or  pulls  down  houfes,  the  leflbr 
(hall  have  an  aftion  of  tf  efpafs  againft  him. 


Lit.  f.  71.  §14-    ^th  refped  to  permii&ve  wafte,  there  is 

no  remedy  whatever  againft  tenant  at  will ;  for  he  is 
^  not  bound  to  repair   or  fuftain   houfes   like  tenant 
for  years. 

LadyShrewf-  S  ^5-  The  Countefs  of  Sbrewjbury  brought  an 
S^Rep  ^M^i.  a^io^  o^  the  cafe  againft  a  perfon  to  whom  flic  had 
1  Show.  288.   leafed  a  houfe  at  will,  which  was  burnt  down  by  acci* 

dent;   and  it  was  refolved,  that  for  this   permifiive 

wafte,  no  a£tion  lay,  becaufe,  at  the  common  law,  no 

remedy  lay  for  wafte,  either  voluntary  or  permiflSive, 

Vide  Ttt.  8.     agamft  tenant  for  life  or  years :  fo,  and  for  the  fame 

""^^  ^-  reafon. 


!  Title  H.  Ejlati  at  WtU,  t<fc.  C^.li  15—19,  273 

I  teafon,  a  tenant  at  will  fhall  not  be  punifhed  fof  per-    Vide  Tit.  8. 

miffive  wafte,  not  being  within  the  ftatute  of  Glouce/ier. 


§  1 6.  Mr.  Hargrdve  obferVes,    that  thij?  doftrine    i  Inft,  57  a. 
fhould  be  uiiderftood  with  fome  limitation ;  for  if  te- 
nant at  will  ftipulates  with  his  leflbr  to  be  refponfible 
for  fire,  by  negligence,  or  for  other  permiflive  wafte,   vide  Tit.  8. 
without  doubt,   an  adion  will   lie  on  fuch   exprefs  : 

agreement. 

S  17.  With  rcfped  to  ads  which  amount  to  a  de-   What  dctcr- 
terraination  of  an  eftate  at  will,  on  cither  fide,  the  firft'    Eftat*e*at 
and  moft  obvious  mode  of  determining  an  eftate  at  will   ^*^* 
by  the  leflbr,   is  by  an  exprefs  declaration  that  the    i  inft.  55  ^. 
leflee  fhall  hold  no  longer,  which  muft  either  be  madd 
on  the  land,  or  elfe  notice  of  it  muft  be  given  to  the 
leflee. 

§  1 8.  Any  aft  of  ownerfliip  exercifed  by  the  leflbr  Id. 
on  the  land,  which  is  inconfiftent  with  the  nature  of 
this  eftate,  will  operate  as  a  determination  of  it.  Thus, 
if  the  landlord  enters  on  the  land,  and  cuts  down  trees 
demifed,  or  makes  a  feoffment,  or  leafe  for  years,  to 
commence  immediately,  the  eflate  at  will  is  thereby 
determined. 

S  19.  On  the  other  fide,  any  aft  of  defertion,  or 
which  is  inconfiftent  with  an  eftate  at  will,  done  by 
the  tenant,  operates  as  a  determination  of  the  eftate. 
Thus,  if  the  tenant  affigns  over  the  land  ta  another, 
or  commits  any  aft  of  wafte,  his  eftate  is  thereby  1  inft.  57  a. 
determined.     But  a  verbal  declaration  by  the  leflfee    i  Inft.  ^  *• 

Vol.  L  T      •  that  "^  "^' 


^74 


Title IX^  EjlateatWill^^c.  Ch.l  §19^14. 

that  he  ^11  not  hold  the  lands  any  longer,  does  not 
^ctenoine  the  eftate,  unlefs  he  waives  the  poflfeflion. 


5  Rep.  ii6l.       %  20*  The  dea^  or  outlawry  of  either  the  landlord 

or  tenant,  will  operate  as  a  determination  of  an  eftate 
I  wuc  Rep.  ^  ^'-  ^^  ^  ^  modern  cafe  it  was  heldj  that  :ui 
'  ^^  zSi  of  treafon  determines  an  eftate  at  will. 


iSalk.115, 


§  21.  Neither  party  can  determine  an  efts^te  at  will^ 
at  a  time  which  would  be  prejudicial  to  the  other ;  and 
therefore,  if  the  leflee  determines  his  will^  before  the 
day  on  which  the  rent  is  due«  he  muft,  notwithftand- 
ing,  pay  the  rent  up  to  that  time.  For,  otherwife,  it 
would  be  a  deteroiination  of  the  will  to  avoid  paynEient 
of  the  rent. 


I  Salk.  R. 
3  Salk.  R. 

232. 

I^ighton 
▼.  Thud, 
I  Ld.  Rajm. 

707. 


Half  ayear'a 
Notice  to 
quit  muft  be 
given. 

Parker  v. 

Conftable, 
3Wilf.R.25. 

Acceptance 
of  Rent  11  not 
a  W^Ter  of 
Notice. 


§  22.  If  the  landlord  determines  his  will  before  die 
rent  is  due,  he  will  lofe  it.  But  if  either  party  dies 
before  th^  rent  is  due,  this  a&  of  God  ihall  not  be  pro- 
dudiye  of  any  injury  :  for  the  leafe,  if  it  be  a  houDb, 
fhall  continue  until  the  next  rent-day ;  and  if  it  be  a 
leaje  of  l^ds  commencing  at  Michaelmas^  it  (hall  con- 
tJnuQ  until  the  Summer  profits  are  received  by  the  te« 
9aAti  at  will,  or  his  reprefentatives. 

§  23.  It  was  unanimoully  refolved  in  a  modem  cafe, 
d;Mtt  half  a  year's  notice  to  quit  muit  be  given  by  a 
landlord  to  his  tenant  at  will,  or  his  executors ;  before 
the  end  of  which  time^  an  ejedment  will  not  lie. 


V 


%  24.  The  acceptance  df  rent  for  occupation,  by  a 
landlpcd,  f^bfequ^t  to  the  time  when  the  tenant  ought 

5  ^^ 


TttU  IX.   Efiate  at  Witly  ^c.   Ck  i.  §  34,  ^5.  if$ 

to  have  quitted,  according  to  a  notice  given  to  him 
for  that  purpofe,  is  not,  of  itfelf,  a  waiver  on  the  part 
of  the  landlord  of  fuch  notice,  but  iKlatter  of  evidence^ 
^nly,  to  be  left  to  the  |ury,  under  the  circumftances 
of  the  cafe. 

§  2c.  The  defendant  was  tenant  at  will  to  the  leflbr  Doeex.Dciii» 

Chenv  v 

of  the  plaintiflF,  who,  to  determine  the  tenancy,  gave  Batten,  ' 
notice  at  Lady  Day  to  the  defendant  to  quit  at  Mich(^el^  ^^"^^  ^^^^ 
mas.     The  defendant  not  quitting  at  Michaelmasy  tha 
plaintiff  brought  an  ejedment,  and  laid  hi&  demife  otk 
the  30th  September.     The  defendant  appeared   and 
pleaded.     Some  time  after  the  plea  was  put  in,  the  , 
leflbr  received  of  the  tenant  a  quarter's  rent  due  at 
Chrijimas.    The  defendant's  counfel  infifted,  that  thia 
fubfequent  acceptance  of  rent,  fubfequently  due,  wa&. 
a  waiver  of  the  notice,  and  tantamount  to  zsx  agrees 
ment  that  the  defendant  fhould  continue  tenant.-    Lordi 
Mansfield^  thinking'  the  pradice  was  fo,  directed  tb(t 
jury  to  find  for  the  defendant.     But,  afterwards,  his 
Lordihip  (aid,  that  he  had  his  doubts  refpe&ing  the 
propriety  of  this  do^lrine,  and  therefore  defired^  a  mo- 
tion might  be  made  for  a  nei;^  trial,  which  was^  ma49 
accordingly.     Upon  which,  the  court  faid,  that  th« 
acceptance  of  rent  was  not,  in  itfelf,  a  waiver  of  the 
notice,  but  it  ought  to  have  been  lefr  to  the  ]wf  to 
determine  qm  animo  the  rent  was  received :    if  t^o 
truth  of  the  cafe  24)p6ared,  that  both  parties  intended 
the  tenancy  fhould  continue,  there  would  be  an  end 
of  the  plaintiff's  title ;  if  not,  the  plaintiff  would  nor 
be  banied  of  his  remedy  by  eje^bnent. 

T  2  S  ^^-  The 


17^ 

Tenancies 
from  Year 
to  Year. 

aComm.  147. 


5  Burr.  R. 
1609. 


TitU  IX.  EJlate  at  Willy  ^c.  Cb.i.  %  f6— 2?. 

§  26.  The  courts  of  law  have,  of  late  years,  learned 
as  much  as  pof&ble  againft  conftruing  demifes,  where 
no  certain  term  is  mentioned,  to  be  eftates  at  will; 
but  have  rather  held  them  to  be  tenancies  from  year  to 
year,  as  long  as^  both  parties  pleafe,  efpecially  where 
an  annual  rent  is  referved.  And^  in  a  modem  cafe, 
Mr.  Juftice  Wilmot  is  reported  to  have  faid  ;  ^*  In  the 
"  coimtry,  leafes  at  will,  in  the  Ibid  legal  notion  of 
^  a  leafe  at  will,  being  found  extremely  inconvenient, 
*^  exifl  only  notionally ;  and  were  fucceeded  by  an- 
^  other  fpecies  of  contraft,  which  was  lefe  inconve- 
«  nient/* 


I  Inft.  55  «. 
■•  3' 


Mr.  Hargrave^  in  his  notes  on  the  firft  Infiiitae, 
remarks  on  the  above  paflage,  that  it  means,  not  that 
eftates  at  will  may  not  arife  now,  as  well  as  formerly, 
but  only,  that  it  is  no  longer  ufual  to  create  fuch 
eftates,  by  exprefs  words  ;  and  tiiat  the  judges  incline 
ftrongly  againft  implying  them. 


§  27.  A  general  parol  demife  at  an  annual  rent, 
where  the  bulk  of  the  farm  is  inclofed,  and  a  fmall 
part  in  open  common  fields,  is  only  a  tenancy  from 
year  to  year. 


Roe  ▼.  Rees, 
2  Black.  Rep< 
1171. 


§  28.  An  a£Hon  was  brought  to  recover  pofleflion 
of  a  farm  in  Avftrey^  of  about  60  acres,  of  which, 
51  were  inclofed,  and  the  reft  lay  in  open  fields.  The 
taking  was  in  1767,  from  old  Lady  Day  preceding, 
without  any  fixed  term,  at  40  /•  per  annum  rent,  pay« 
able  at  Michaelmas  and  Lady  Day.  It  was  proved, 
f  8  that 
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that  a  cuftom  prevailed  in  Aujlrey^  that  when  a  tenant 
took  a  farm,  in  which  there  was  any  open  field  land, 
more  or  lels,  for  an  uncertain  term,  it  was  confid^red 
as  a  holding  from  three  years  to  three  years. 

De  Grey  J  Chief  Juftice. — ^'  All  leafes  for  uncertain 

**  terms,  are,  prirAd  faciei  leafes  at  will ;  it  is  the  rc- 

^'  fervation  of  an  annual  rent,  that  turns  them  into 

**  leafes  from  year  to  year.     It  is  poilible,  that  circum- 

^^  fiances  may  make  it  a  leafe  for  a  longer  term  ;  as^ 

**  where  the  crop  (as  liquorice,  madder,  &c.)  does 

**  not  come  to  perfeftion  in  Icfs  than  two  years :  and 

**  I  will  not  fay  that  the  nature  of  the  ground,  or  the 

**  courfe  of  hufbandry,  may  not  deferve  to  be  confi- 

^^  dered,  when  fuch  a  cafe  comes  nakedly  before  the 

'^  court.    As  a  cuftom,  this  claim  of  the  tenant  can* 

*'  not  be  fupported.'* 

Adjudged  that  this  was  a  leafe  from  year  to  year. 

5  29.  Where  an  agreement  for  a  longer  term  than   Doe  v.  Bdl, 
three  years  is  made  by  parol,  which  is  void  as  to  the   ^  ^^™  ^^^* 
duration  of  the  term,  there  is  a  tenancy  from  year  ta 
year,  regulated  in  every  other  relped  by  the  agree- 
mient^ 

S  30.  Where  a  tenant  for  life  granted  'a  leate  for  Docv.Wcllcr, 
years,  which  was  void  againft  the  remainder  man,   ^  ^^"^  ^^P* 
^d  the  latter,  before  he  elefled  to  avoid  it,  received 
rent  from  the  tenant,  it  then  was  held  to  be  a  tenancy 
from  year  to  year, 

T3  5  31.  When 


BJrch  ▼. 
Wright, 
1  Ttrm  R. 

178. 
(addon  T. 

^hitc, 

a  Term  Rep. 

159* 
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%  31.  When  a  teaancy  from  year  to  year  has  com- 
mencedy  it  continues  againft  any  perfon  to  whom  the 
kflbr  may  afterwards  grant  the  rererfion ;  and  alib^ 
againft  any  peribn  to  whom  the  rererfion  may  come, 
though  fuch  perfon  be  an  infant. 

5  32.  In  the  cafe  of  a  tenancy  from  year  to  year, 
the  intereft  of  the  tenant  does  not  determine  by  hii 
deaths  but  devolves  on  his  executors. 


Doe  ▼.  Porter, 
3  Term  Rtp. 

15.. 


(C 


iC 


§  33,  A  perfon  having  an  eft  ate  from  year  to  year, 
died  inteftate,  and  the  queftion  was,  what  intereft  vefted 
in  his  adminiftrator.  I.ord  Kenym  faid,  "  That  what- 
**  ever  chattel  the  inteftate  had,  muft  veft  in  the  ad- 
^*  miniftrator,  as  his  perfonai  reprefentativc.  Then  it 
"  is  fuppofed  that  fome  inconvcniencies  may  refult 
<<  from  fuch  a  determination:  but  I  fee  none;  and 
many  inconvcniencies  might  attend  a  different  deci- 
fion.  The  tenancy  from  year  to  year  fucceeded  to 
*'  the  old  tenancy  at  will,  which  was  attended  with 
many  inconvcniencies ;  and,  in  order  to  obviate 
them,  the  courts  very  early  raifed  an  irhplied  contraft 
*'  for  a  year,  and  added,  that  the  tenant  could  not  be  re- 
**  moved  at  the  end  of  the  year  without  receiving  fix 
^^  months  previous  notice.  And  all  the  inconvcnien- 
**  cies  which  arife  between  the  original  parties  them- 
**  felves,  and  againft  whom  the  wifdom  of  the  law  has 
^  endeavoured  to  provide,  by  raifing  the  implied  con- 
*'  trad,  exift  equally  in  tfie  cafe  of  their  perfonai  rc- 
*^  prcfentatives.*' 


C( 


<i 


5  34.  A  tenant 


TiOe  IX.  EJiaie  at  Will,  &V.   Gh.  i.  §  34—3^.  ^7$ 

$  34«  A  tenant  at  will^  oi*  from  yeat  to  year,  haV-   1  Inft.  270  b. 
ing  acquired  the  poffeflion  by  the  cohfent  of  the  owtier, 
there  is  a  wivitv* of  eftate  between  them.! 


/ 


S  35.  Tenant  froih  year  to  yter,  is  entitled  to  halt  Half  a  year's 
a  year's  notice  to  quit,  enditig  at  the  cx|nratioti  of  the  ^^^cffa  *7"*' 
yesff* 

%  36.  An  agreement,  dated  ih  06lobet  1769,  was  Doct. 
tnade,  to  let  a  farm  to  the  defendant,  to  hold  the  arable   ilSack^Rcp. 
ground  from  the  13th  oi  February  then  next,  the  paf-    *^*4* 
ture  ground  from  the  5th  of  Aprils  and  the  meadow 
gr6und  from  the  1 2th  of  May^  for  feven  years  from 
the  faid  days ;  the  tenant  to  have  the  privilege  of  a 
way-going  crop.    The  defendant  occupied  the  farm, 
and  continued  as  tenant  after  the  end  of  the  teim. 

In  September  i  yyj^  the  plalntitf  gave  the  defendant 
a  written  notice  to  quit  the  arable  land  on  the  1 3th  of 
February  next,  the  pafture  on  the  5th  of  Aprils  and 
the  meadow  on  the  tith  of  May.  Hie  queltibn  was, 
whether  this  notice  was  fufficient. 

It  was  contended  on  the  behalf  of  the  defendant, 
that  this  was  not  a  fufficient  notice  for  any  part,  the 
whole  being  one  entire  tenancy ;  and  therefore,  notice 
to  quit  ought  to  have  been  given  on  the  1 3th  of  Auguji^ 
bemg  fix  months  previous  to  the  time  when  the  firft 
part  of  the  term  expired. 

But,  by  Gould,  Black/lone^  and  Nares,  Juftices, 
(abfent  De  Grey  Chief  Juftice),  the  notice  was  fuffi« 

T4  cicnt 
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cicnt  for  the  whole.  It  was  fettled  by  all  the  judges 
about  ten  years  ago,  to  avoid  divcrfity  of  opinions, 
and  for  general  convenience^  that  in  tenancies  from 
year  to  year,  (which  thefe  kinds  of  holding  over  are 
held  to  be),  there  muft  be  fix  months  notice  on  either 
Ade  to  quit,  ^cording  to  the  antient  law ;  except  where 
any  fpcdal  agreement,  or  the  cuftom  of  particular  places, 
intervene.  The  true  conftruftion  of  this  agreement  is, 
th;^t  it  is  a  holding  from  Lady  Day  to  Lady  Day^  old 
ftile  J  the  rent  being  payable  at  old  Michaelmas  and 
Lady  Day.  And  though  part  of  the  farm  is  to  be  en- 
tered upon  and  quitted  at  old  Candlemas^  February  1 3th, 
and  other  part  not  till  old  May  Day^  May  1 2th,  yet 
that  is  no  more  than  the  cuftom  of  moft  countries  would 
Jiave  direfted,  without  any  fpecial  words  for  that  purpofe, 
in  a  taking  from  old  Lady  Day^  the  5th  of  Aprils  viz. 
the  arable  land  (hall  be  entered  upon  at  Candlemas ^  to 
prepare  it  for  the  Lent  com,  and  the  meadows  not  till 
May  Day  J  when,  in  thofe  northern  countries,  they 
^re  ufually  heyned  for  hay.  And  if  any  inconvenience 
could  have  happened  to  the  retiring  tenant  by  this 
piode  of  quitting,  it  is  fufEciently  obviated  in  the  pre- 
fent  cafe,  by  the  claufe  which  provides  a  way-going 
crop  for  the  tenant.  Whereas  great  mifchief  might 
I^appen  to  the  landlord,  by  requiring  a  notice  to  be 
given  fo  early  as  the  13  th  oi  Auguji^  by  giving  room 
to  the  tenant  to  harafs  and  wear  out  the  land,  out  of 
t^e  ufual  courfe  pf  huljbandry ;  and  particularly,  by 
jtaking  a  fecond  crop  of  hay  from  the  meadows. 

Right  w.  S  37f  ^^^  Right  being  feifed  in  fee  of  a  houfe  at 

yTcrmR,       Sfi^\fbury^  demifcd  if  to  Derby  by  parol,  at  10/.  per 

f59'  annurn 
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nnnum  from  Midfummer  1781,  On  the  26th  March 
1785,  D^ri;r  the  tenant  was  ferved  with  a  notice  to 
quit  on  the  29th  September  following. 

Lord  Mansfield. — ^^  When  a  leafe  is  determinable 
on  a  certain  event,  or  at  a  particular  period,  no 
notice  to  quit  is  necefTary ;  becaufe  both  parties  are 
"  equally  apprifed  of  the  determination  of  the  term. 
If  there  be  a  leafe  for  a  year,  and,  by  confent  of 
both  parties,  the  tenant  continues  in  poiTeffion  after- 
*'  wards,  the  law  implies  a  tacit  renovation  of  the  con- 
''  trad.  They  are  fuppofed  to  have  renewed  the  old 
agreement,  which  was  to  hold  for  a  year.  But  then 
it  is  neceflary,  for  the  fake  of  convenience,  that  if 
ekher  party  ihould  be  inclined  to  change  his  'mind, 
he  ihould  give  the  other  half  a  .year's  notice  before 
the  expiration  of  the  next  or  any  following  year. 
<^  Now  this  is  a  notice  to  quit  in  the  middle  of  the 
^^  year,  and  therefore  not  binding,  as  it  is  contrary  to 
**  the  agreement.'* 

fuller  Juft. — ^^  It  is  taken  for  granted  by  the  counfel 
"  for  the  plaintiflF,  that  the  rule  of  law,  which  conftrues 
^'  what  was  formerly  a  tenancy  at  will  of  lands,  into 
*^  a  tenancy  from  year  to  year,  does  not  apply  to  the 
^<  cafe  of  houfes ;  but  there  is  no  groxmd  for  that 
'*  diftin^on :  the  reafon  of  it  is,  that  the  agreement  is 
^^  a  letting  for  a  year  at  an  annual  rent ;  then,  if  the 
^^  parties  confent  to  go  on  after  that  time,  it  is  a  letting 
•'  from  year  to  year.  This  reafon  extends  equally  to 
^^  the  prefent  cafe :  an  annual  rent  is  here  referved, 
^-  .and^  upp^  fuch  a  holdings  it  has  been  determined. 


U 


i8i 


Vide  Salk. 
413.  note  (b) 
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"  that  halfa  year's  notice  to  quit  is  nccctfary.  Thisdftc- 
<<  trine  was  laid  down  as  early  as  in  the  reign  oiHen.  8t 
^^  The  mG«ient  the  year  begun,  the  defendant  had  1 
*•  right  to  hold  to  the  end  of  that  year ;  therefore  there 
^^  fliould  have  been  half  a  year's  notice  to  quit  before 
**  the  end  of  that  term.  This  gives  rife  to  another 
^*  objeftion  in  this  cafe,  upon  the  diftin£don  between 
fix  months  and  half  a  year.  The  cafe  in  the  year- 
book requires  half  a  year's  notice,  but  here  there 
<^  is  lefs  than  half  a  year's  notice }  and,  therofore,  it  is 
"  bad  on  that  ground  alfo." 


C( 
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Judgment  for  the  defendant. 


A  Di'drefs 
for  Rent  is 
a  Waiver  of 
a  Notice  to 
quit. 

Antei  f.  14. 

Zouch  T. 
Willingale, 
I  H.  Black. 
Rep.  311. 

6  Term,  Rep. 
a  19. 


$  38.  In  the  cafe  of  a  tenant  at  will,  we  have  feen 
that  the  mere  acceptance  of  rent,  after  a  notice  to  quit> 
was  not  in  itfelf  a  waiver  of  the  notice*  But,  in  a 
fubfequent  cafe,  it  was  held,  that  a  diftrefs  for  rent, 
upon  a  tenant  from  year  to  year,  after  notice  to  quit^ 
was  confidered  as  a  pofitive  proof  of  an  intention  to 
waive  the  notice ;  as  the  taking  a  diftrefs  is  an  ad  not 
to  be  qualified,  and  an  exprefs  confirmation  of  the 
tenancy. 


TITLE 


(    ««3    ) 


TITLE  DC 


ESTATE  AT  WILL  AND  AT  SUFFERANCE. 


GHAP.  n. 

Of  an  Eflate  at  Sufferance. 


%   I.  Defcripiton  of, 

5.  Half  a   Yearns  Notice   to 

quit  neceffary, 

6.  Perfont  holmng  over  to  fay 

Dimhk  Rent. 


§  12.  Perfotu giving NoHee  to  fukp 
and  after  holding  infer ^  to 
pay  Double  Rent, 
13*  A  Parol  Notice  to  quit  is 
w'uUn  the  Statute. 


Seflbn  I. 


"    A   TENANT  at  fuflferance  (fays  Lord  Oke)  is  he  Defcription 


iC 


t€ 
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that  at  firit  came  in  by  lawful  demife,  and 
after  his  eftate  ended,  continueth  in  poflellion,  and   Carter's  Rep. 
wrongfully  holdeth  over.'*  11.  ^4. 


Thus  where  tenant  pour  auter  vie  continues  in  Id. 
pofieffion  after  the  deceafe  of  the  ce/iui  que  vie^  or 
tenant  for  years  holds  over  his  term,  they  become 
tenants  at  fuSerance. 


So  where  a  perfon  makes  a  ieafe  at  will,  and  dies.   Id* 
the  eftate  at  will  is  thereby  determined ;   and  if  die 
lefTee  continues  in  pofleflion,  he  is  tenant  at  fuf- 
ferance. 

5  2.  Lord  Coke  fays,  that  where  a  man  comes  to  a   i  Inft.  57*. 
particular  eftate  by  the  ad  of  the  party,  there,  if  he  *        *^^ 

Isolds 
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holds  over,  he  is  tenant  at  fufferance.  But  where  he 
comes  to  the  particular  eflate  by  ad  in  law,  as  if  a 
guardian,  after  the  full  age  of  the  heir,  continues  in 
poflefBon,  he  is  not  tenant  at  fufferance,  but  an 
abator. 

1  Inft.  57  h.         5  3*  No  man  can  be  tenant  at  fufferance  againft  the 

2  on.  143.    j^jjjg^  fQj.  j^Q  laches  can  be  imputed  to  his  majefty  in 

not  entering ;  and,  therefore,  if  the  king's  tenant  holds 
over  he  will  be  confidered  as  an  intruder*. 

1  Inft.  ^70  *.        §  4.  There  is  no  privity  of  eftate  between  a  tenant 

at  fufferance  and  the  owner  of  the  land ;  for  this  tenant 
only  holds  by  the  laches  of  the  owner. 


Half  a  year*fi         §  5*    It  appears,  from  a  cafe  dated  by  Mr.  Butler^ 

Nodcctoquit  i^  his  Notes  on  the  firft  InfUtute,  that  fix  months 

I  Inft.  2  70  3.  notioe   to  quit  muft  be  given   to  a  tenant  at  fuf- 

"•  '•  ferance. 


Pcrfonthold-  $  6,  Tenant  at  fufferance  was  not  liable  to  pay  any 
'"  y  j)ouUc  '^^^  ^^^  ^^  lands,  becaufe  it  was  the  folly  of  the  owner 
Value.  to  fuffer  him  to  continue  in  the  poffdfion  after  th? 

determination  of  the  eftate.  But  now,  by  the  ftatute 
4  Geo.  2.  c.  28.  f.  i»  it  is  enabled,  that,  where  any 
tenant  holds  over,  after  demand  made^  and  notice  in 
writing  given  for  delivering  the  poffefBon,  fuch  perfons^ 
fo  holding  over,  fliall  pay  double  the  yearly  value  of 
the  lands,  againft  the  recovery  of  which  there  fhall  be 
1^0  relief  in  equity^ 

.  ,  S  7.  A  receiver. 
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§  7*  A  receiver,  appointed  by  the  Court  of  Chan- 
cery, is  an  agent  for  the  landlord,  authorized  by  this 
aft  to  give  a  tenant  notice  to  quit  the  premifes. 
And  a  notice  in  writing  to  quit  is  of  itfelf  a  fufficient 
demand. 

§  8.  Thamas  Stanley  made  a  leafe  to  the  defendant,'  wnidnfon 
Colky,  on  the  35th  of  March  1768,  for  a  year.  In  r'BQrr!2694. 
confequence  of  a  fuit  in  chancery,  Henry  Milton  was 
appointed  receiver  of  the  rents  and  profits  of  the  pre- 
mifes, and  with  liberty  to  let  and  fet  the  fame  with  the 
approbation  of  the  matter.  Henry  Milton  fent  a  notice 
in  writing  figned  by  him  to  the  defendant,  to  quit  the 
premifes  on  the  next  Lady-day.  The  defendant  did 
not  quit  the  premifes  ;  and  an  aftion  was  brought 
againft  him  upon  the  ftatute  4  Geo.  2.  for  recovering 
the  double  value. 

-  It  was  objefted,  ift.  That  this  notice  was  not  ^ven 
by  the  landlprd,  nor  by  any  agent  of  his  thereunto 
lawfully  authorifed :  it  was  given  by  Mr.  Milton  alone, 
the  receiver  imder  the  order  of  Chancery,  without 
mentioning  the  landlord  at  all.  But  Mr.  Milton  had 
no  authority  to  turn  out  the  tenants  ;  he  was  only  ap- 
pointed receiver  of  the  rents  and  profits  with  liberty 
to  let  and  fet  the  premifes  with  the  approbation  of  the 
mafter.  The.  order  does  not  empower  him  to  do  any 
thing  more  than  that :  he  is  not,  therefore,  lawfully 
authorifed  to  give  notice  for  delivering  poffeffipn.  And, 
as  this  is  a  penal  aft,  the  order. of  Chancery  can  give 
no  afliftance  towards  recovering  the  penalty,  adly,  A 
demand  was  neceffary  as  well  as  notice  in  writing: 

the 


the  ixrords  are,  ^^  after  demand  made,  and  notiee  in 
^  writing  for  delivering  tiie  pofleffion/'  The  demand 
13  independant  of  the  notice.  The  declaration  indeed 
alleges  a  demand,  but  it  was  not  fuflkiently  proved; 
There  was  no  demand  made  previous  to  the  brin^g 
of  the  aftion.  The  only  evidence  was,  "  That  a  de- 
^*  mand  was  made  of  the  pofleffion  of  the  premifes 
**  aft^  aiflual  fuing  out  of  the  writ/*  Now,  a  de- 
mand^ Aibfecjiuent  to  the  a&ion,  is  no  demand  at  alL 
As  the  notice  waSj  to  quit  the  pofleffion  at  a  fixed 
time,,  fomebody  ought  to  have  attended  to  receive  it; 

The  court,  however,  were  unanimoufly  of  opinion, 
that  the  receiver  was  agent  ibr  the  landlord  lawfuUf 
authorifed  for  this  purpofe ;  and  that  the  notice  in 
writing  was  of  itfelf  a  fuffident  demand.  They  held 
this  to  be  a  remedial  law,  as  the  penalty  was  given  to 
the  party  aggrieved. 

§  9*  A  notice  to  quit,  under  the  ftatute  4  Geoi  2. 
may  be  given  previous  to  the  expiration  of  the 
leafe. 

Cutting  T*  S  ^  o.  Lands  were  leafed  from  the  i  oth.  of  OSober 

R?!©?/.    **    1763,  for  eleven  years.     The  perfon  entitled  to  the, 

reverfion  gave  a  written  "notice  to  the  tenant  on  the^ 
30th  September  1773,  ^^  4^*  ^^  lands  at  the  expiration 
of  the  term,  which  was  the  i  oth  O^ober  1 774 ;  and 
again  repeated  the  like  notice  on  the  7th  O^ber  1774, 
or  to  pay  double  value.  On  the  loth  Odnber  1774,  the 
reverfioner  Went  on  the  premifes  and  demanded  pofleil 
fion,  which  was  refufed.  And  again,  he  turned  a  fcore  o£ 

lambs 
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lambs  on  the  preinif<^,  which  the  tenant  turned  off  the 
next  day ;  ajid  held  the  lands  another  year.  In  an 
9^on  for  double  yearly  value,  the  jury  gave  a  verdifl: 
lor  the  pl;ainti£  A  motion  was  made  for  a  new  trial ; 
becs^uii^  1  ft)  by  the  ftatute,  notice  to  quit  muft  be  given 
alter,  and  not  befoce  the  expiration  of  the  term,  adly^ 
TbQ  leafe  did  not  expire  till  midnight,  and  poiTeffion 
was  demanded  in  the  preceding  afternoon. 

J5V  Grey  Ch.  Juft. — ^I  am  fatisfied  that  the  notice  to 
quit  may  be  previous  to  the  expiration  of  the  tCAni; 
U  prevents  furprife,  and  is  moft  for  the  benefit  of  both 
landlord  and  tenant. .  The  only  objection  to  it  is,  the 
Qrder  in  which  the  words  ftand  in  the  a£t  of  parlioi' 
ment ;  which  weighs  little  againft  the  ienfe  and  CQn«> 
venience  of  the  other  conftruftion.  .  The  fecond  ob- 
je^ion  is,  that  the  notice  to  quit  and  demand  of  pof- 
feiEon  are  on  the  loth  olOHober^  whereas  the,  leafe 
did  not  expire  till  the  i  ith.  At  the  utmoft,  the  leai!i 
expired  and  the  tenant  ought  to  quit  the  nunute  alter 
midnight.  If  fo^  the  difference  is  trifling,  and  not 
to  be  attended  to  in  a  motion  for  a  new  trials  which 
ought  always  to  be  founded  on  the  true  jufUce  of  the 
cafe,  which  \i  with  the  plaintiff,  and  not  on  fitde  quirks 
and  niceties. 

GoMld  Juft^-^This  is  a  remedial  law,   and  to  be 

Ub^r^lly  conftrue^*    I  think  the  notice  to  qui£  ought 

to  be  b^ere  the  tii9e,  in  order  to  prepare  the  tenant*  - 

M>  to  the  other  point,  I  iijycline  to  think  the  leafe  esc- 

pired  on  the  loth  at  funfet^ 

Blackftone 


8^ 
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Blackjime  Juft. — ^Notice  or  rcquifition  to  the  tenant 
to  quit  at  the  end  of  his  term,  implies  that  it  mufl  be 
previous.  It  would  be  abfurd,  becaufe  impoflible  to 
be  complied  with,  to  require,  after  the  expiration  of 
the  term,  that  the  tenant  fhould  quit  at  the  expiration. 
The  ftatutes  of  ^Geo.  2.  c.  28.  and  11  Geo.  1.  c.  19. 
being  in  pari  materiaj  ought  to  have  the  fame  con- 
ftru^Uon ;  and  where  (by  the  latter)  the  tenant  is  to 
be  bound  by  his  own  notice  to  quit,  that  muft  be 
clearly  previous*  As  to  the  fecond  point,  I  doubt^ 
that  though  the  rent  is  demandable  at  funfet,  yet  it  is 
not  due,  nor  does  the  leafe  expire  till  midnight.  If  fo, 
the  notice  is  a  little  premature :  but  this  is  only  the 
fraction  of  a  fecond ;  and  the  court  will  not  grant  a 
new  trial  on  fuch  a  frivolous  objedion. 


Cowp.  Rep, 
24s. 


Pcrfons  ffiT- 
ing  Notice 
to  quity  and 
after  holding 
o^cTf  to  pay 
Double  Rent. 


§  !!•  Although  a  landlord,  after  bringing  an  ejeft* 
ment,  and  after  the  time  laid  in  the  demife,  fhould 
agree  to  accept  the  fmgle  inflead  of  the  double  rent^ 
to  which,  by  this  ilatute,  he  is  entitled ;  yet  he  will 
not  be  thereby  precluded  from  recovering  in  the 
ejedment 

§  12.  By  the  flatute  11  Geo.  a.  c.  19.  f.  18.  reciting 
that  great  inconveniencies  had  happened  to  landlords 
whofe  tenants  have  power  to  determine  their  leafes  by 
giving  notice  to  quit,  and  yet  refufmg  to  deliver  up 
the  poflef&on,  when  the  landlord  hath  agreed  with 
another  tenant  for  the  fame,  it  is  ena£led,  that  if  any 
tenant  fliall  give  notice  of  his  intention  to  quit  the  pre- 
mifes,  and  fhall  not  deliver  up  the  pofleffion  at  the 

time 
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&ne  mentioned  in  fuch  notice,  he  fhall  thenceforth 
pay  double  the  rent  which  he  fhould  otherwife  have 
paid ;  and  fuch  double  rent  ihall  continue  to  be  p^d 
during  all  the*  time  fuch  tenant  fhall  continue  iii 
pofleifion. 

§  13.   A  parol  notice  to  quit,  by  a  tenant  holding  A  ??irof^ 

from  year  to  year  under  a  parol  leafe,  is  within  this  within  th€ 

ftatute,   and   fubjeQs  the  tenant  to  the  payment  of  ^^^^^^* 
double  rent; 

m 

% 

§  14.  A  tenant,  holding  under  a  demife  by  parol   Timmiirtt. 

for  one  year,  from  the  5th  April  1760,  and  fo  from   ^B7J!fe. 

J  J  J 

year  to  year,  gave  notice,  by  parol,  that  he  would  quit    3  B*"*"'  *^7' 

on  the  5th  April  1761,  but  lield^  over  until  the  loth 

of  October  following.     Two  qu^ftions  were  made  in     ' 

tfiift  cafe :    ift.  Whether  the  plaintiff  was  liable  to 

pay  double  rent  for  not  quitting  after  giving  a  parol 

notice  ?      adly,    Whether,  as  plaintiff  held  under  a. 

parol  demife,  as  tenant  from  year  to  year,  this  was 

a  holding  under  the  ftatute  1 1  Geo.  2.  fo  as  to  fub^^ 

jcOt  the  plaintiff  to  double  rent  for  not  quitting  after 

notice. 

Lord  Mansfield. — Statutes^  in  pari  materia  are  to 
be  all  taken  as  one  fyftem  to  fupprefs  the  milchief.^ 
Hie  mifchief  is  an  aft  of  vexation,  and  inconvenience, 
and  injuftice  by  the  tenant— after  notice  given  by  him* 
felf— after  the  landlord  has  smother  ready-^o  fiop 
Ihort  and  fay,  •*  I  won^t  quit."  This  is  an  univerfal 
ibrt  of  holding ;  and,  therefore,  this  pradice  might  be 
a  very  extenfive  evil.     The  legiilatvre,  in  4  Geo.  2. , 

Vox..  L  U  snade 
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made  a  provifion  where  the  landlord  gives  notice; 
and  afterwards,  in  1 1  Geo*  2.^  this  additional  provifion, 
in  cafe  the  notice  comes  from  the  tenant.  The  two 
laws  are  only  parts  of  the  fame  provifion.  This  cafe 
is  faid  to  be  not  within  the  words,  where  tenants 
have  power  to  determine.  Why  fo  ?  There  are  two  forts 
of  powers^  one  arifing  by  fpecial  compad,  which  this 
is  not,  the  other  by  conftrudion  of  law,  as  in  the  pre* 
fent  cafe  of  parol  leafes  for  a  year.  But,  2dly,  it  is 
faid  that  the  notice  muft  be  in  writing.  Why  ?  Does 
the  aO:  fay  fo  ?  No ;  but  the  aft  4  Geo.  2.  does.  That 
is  the  ftrongeft  reafon  againft  it— It  is  here  purpofely 
omitted — ^The  drawer  of  this  afl:  could  not  leave  it  out 
by  accident,  having  the  oiher  a£t  before  him.  As  to 
the  words  mentioned  and  comprifed ;  may  not  that  be 
done  in  a  parol  notice  ?  Certainly  it  may.  I  there- 
fore think  this  is  a  cafe  within  the  mifchief,  the 
preamble  and  the  enabling  words  of  the  ftatute 
II  Geo.  2. 

Wilmot  Juft.— Same  opinion.  As  to  the  notice 
being  in  writing,  the  different  penning  of  the  aft  fur- 
nilhes  evidence  of  different  intentions.  The  4  Geo.  2. 
refpefts,  in  my  opinion,  chiefly  leafes  for  lives  or  for 
long  terms  of  years ;  and  if  the  tenant  holds  over, 
and  the  landlord  gives  notice  for  him  in  writing  to 
quit,  he  fhall  recover  not  double  rent  (which  would  be 
frequently  trifling)  but  double  value.  There  are  two 
good  reafons  why  one  fhould  be  in  writing,  and  the 
.  other  not :  i  (I,  If  the  tenant  gives  fuch  notice  as  will 
juftify  his  leaving  the  farm,  and  does  not  leave  it,  that 
is  th«  mifchief  which  the  aft  meant  to  meet;   and 

parol 
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parol  notice  is  fufficient  for  that,  adly.  Landlords 
can  ufually  write^  and  tenants  cannot ;  therefore,  the 
landlord'^  notice  is  to  be  in  writing,  the  tenant's  not* 
This  cafe  is  within  the  preamble  ^d  the  enading 
words  ;  but  had  the  preamble  been  confined,  I  fliould 
have  been  for  extending  the  remedy  according  to  the 
enading  words*  Thefe  tenancies  are  the  moft  ufual 
of  any.  It  has  almoft  extinguifhed  tenancies  at  will, 
which  was  a  moft  unreafonable  and  inconvenient 
tenure  to  both  parties.  Then  came  tenancies  for  a 
year  certain,  which  were  better,  but  ftill  inconvenient : 
to  turn  out  oi;  quit  at  the  end  of  a  year  without  notice* 
This  produced  the  prefent  rule^  that  landlords  and 
tenants  fhould  mutually  give  reafonable  notice  to  quit ) 
and,  therefore,  if  the  landlord  brings  eje&ment,  it  is 
always  required  that  he  fhew  he  hath  given  reafonable 
notice.  What  is  reafonable  is  matter  of  drcumilance. 
This  brings  the  prefent  cafe  within  the  words  of 
the  a£t. 

1 
ft 

They  have  power  to  quit  and  determiae  upon  giving 
reafonable  notice* 
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Scdion  I. 

TT  has  been  ihewn,  that  where  a  confiderable  trad  Origin  of 

of  land  was  granted  to  a  perfon  of  rank,  to  hold 
by  a  feudal  tenure,  the  grantee  ufually  reierved  a  part  f.  5. 
for  the  maintenance  of  himfelf  and  his  family,  which 
was  called  demefne  land ;  and  granted  the  freehold 
of  the  remainder  to  his  retainers,  to  be  held  of  him^ 
by  military  or  other  free  fervices,  and  this  was  called  a 
feignory^  lordjhip^  or  manor. 

§  2.  The  demefiie  land  was  cultivated  by  the  lord's 
villeins,  who  were  in  a  condition  of  downright  ier- 
vitude,  and  obliged  to  perform  whatever  fervice  was 
commanded  them  by  their  lord.  They  were,  however,  Black.  Tia. 
allowed  to  occupy  fome  isiall  part  of  thofe  demefnes^ 
to  enable  them  to  provide  for  their  own  fubfiftence. 
The  tenure  by  which  they  held  fuch  lands,  was  that  of 
pure  villenage ;  the  fervices  were  bafe  and  uncertain ; 
and,  as  they  might  be  difpoilefled  ix  any  time»  they  were 
£ud  to  hold  at  the  mere  will  of  the  lord* 

§  3.  The  acquiefcence  of  lords  of  manors  to  their 
villeins  holding  their  lands  as  long  as  they  performed 
thdr  fervices,  and  in  permitting  their  children  to  fuc* 
ceed  to  them»  advanced  the  pretenfions  of  the  villeins, 
in  oppofition  to  the  abfolute  rights  of  the  lords,  fo 
as  to  give  them  a  kind  of  prefcriptive  or  cuftomary 
right  to  their  poiTei&ons ;  which,  in  courfe  of  time, 
was  taken  notice  of  by  the  courts  of  juftice,  and,  under 

U3  their 
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their  fandion,  became  at  length  a  part  of  the  com- 
mon  law. 

Lit.  f.  75*  §  4.   As  tenants  of  this  fort  had  no  other  title  to 

their  eftate  but  thefe  cuftoms,  and  admiflions  in  pur- 
fuance  cf  them,  entered  on  the  rolls  of  the  lord's  cuf- 
tomary  court,  or  the  copies  of  fuch  entries  witneffed 
by  the  fteward,  they  were  called  tenants  by  copy  of 
court  rollj  and  their  tenure  itfelf  a  copyhold^  or  cuf" 
tomary  ejiate. 

■ 

§  5.   The  firft  mention  of  tenant  by  copy  of  court 
roll  is  in  the  latter  end  of  the  reign  of  Edw.  3.     But  • 
it  is  not  defcribed  in  the  book  of  old  tenures,  nor  does 
any  difcufCon  appear  upon  this  title  in  that  reign. 

C  73.    .  §  6.  "  Tenant  by  copy  of  court  roll  (fays  Littleton) 

^^  is,  as  if  a  man  be  feifed  of  a  manor,  within  which 

**  manor  there  is  a  cuftom,  which  hath  been  made  tiinc 

**  out  of  mind  of  man,  that  certain  tenants  within  the 

**  fame  manor  have  ufed  to  have  lands  and  tenements 

**  to  hold  to  them  and  their  heirs  in  fee-fimple,  or  fee 

*'  tail,  or  for  term  of  life,  Sffr.  at  the  will  of  the  lord, 

/  **  according  to  the  cuftom  of  the  fame  manor.*' 

S  7.  When  the  ftatute  1 2  Cha.  2.  f.  24.  aboliihed 
tenures  by  knights  fervice,  and  reduced  them  to  free 
and  common  focage,  it  was  provided,  by  the  7th  fedion, 
that  it  (hould  not  alter  or  change  any  tenure  by  copy  of 
court  roll,  or  any  fervices  incident  thereunto. 

S  8.  A  copyhold 
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§  8.   A  copyhold  eft  ate  may  therefore  be  defcribed   Dcfcriptlon 
to  be  a  part  of  the  demefnes  of  a  manor,  held  at  the   ^^j^  °^^" 
will  of  the  lord,  according  to  the  cuftom  of  the  manor ; 
by  a  grant  from  the  lord,  and  an  admittance  of  the  te- 
nant, entered  on  the  rolls  of  the  manor  court* 

§  9.  In  fome  manors,  copyholders  are  called  tenants   Lit.  f.  78. 
per  le  verge  j   becaufe,  when  their  lands  were  to  be 
furrendered,  the  tenant  ufe  to  have  a  little  verge  or 
rod  in  his  hand,  which  he  delivered  to  the  fteward, 

who  delivered  it  to  the  furrenderee,  in  the  name  of 
feifin. 

§  10.  There  is  another  fpecies  of  copyhold  tenure.    Of  Free 
which  was  fornjerly  called  privileged  villenage  or  villein 
focage :  of  the  origin  of  which  Bradon  gives  the  follow- 
ing account. — "  There  were,  at  the  time  of  .the  con-    Black.  Tr». 
**  queft,   certain  freemen  who  held  their  refpeftive       ^* 
*'  tenements  freely,  by  free  fer  vices  or  by  free  cuftoms  j 
.^^  and,  being  firft  ejeded  by  the  hand  of  power,  they     « 
^*  afterwards  returned  and  took  their  own  tenements 
**  again,  to  be  held  in  villenage,  doing  therefore  fer- 
**  vices  that  were  bafe  and  fervile,  but  certain,  and 
expreffed  by  name.     Thefe  are  called  afcriptitious  to 
the  foil  J  and  yet  are  freemen,  though  they  perform 
villein  fervices;    fince  they  perform  them,  not  in 
refped   of  their  perfons,  but  in  refped  of  their 
f*  teniu-es.** 

§  n .  Tenants  of  this  kind  hold  by  copy .  of  court 
roll,  as  well  as  mere  copyholders ;  their  admittance, 

U  4  however. 
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however,  is  not  at  the  will  of  the  lord,  but  accordii^ 
to  the  cuftom  of  the  manor  ;  from  whence  they  are 
called  Fr^e  Copyholders^  or  Cujiomary  Freeholders^ 


Crowther  v« 
01dficld» 
I  Salji^.  365. 


§12.  The  great  difference  between  copyholds  and 
cuftomary  freeholds,  which  pafs  by  furrender,  is,  that 
the  copyholder  is  in  by  the  demife  of  the  lord :  but, 
in  the  cafe  of  a  cuftomary  freehold,  the  lord  is  only 
an  inftroment ;  and  that,  in. pleading  a  title  to  a  copy*- 
hold  eftate,  it  is  fuiEcient  to  (hew  a  grant  from  the 
lord.  But  in  cuflomary  freeholds,  the  efliate  of  the 
furrenderor  mufl  be  fhewn,  as  that  the  furrenderor  was 
feifed  in  fee,  and  furrendered  to  the  lord,  and  he 
granted,  &c, 


31ac.  Tra. 


Smiih  T. 
Page,  Cumb*. 
K.  387. 

2  Vent.  143. 
^  Salk.  100. 
Hughs  T. 
Hany8» 
Cro.Car.239. 
Gale  V. 
Koble, 
Carth.  433. 

I  Salk.  365. 
Anon. 

I I  Mod.  53* 

3  Burr.  R. 
1273. 


§13.  Mofl  of  the  manors  in  which  this  kind  of 
tenure  is  to  be  found,  are  manors  of  ancient  demefne, 
antiquum  domimcum  regis ;  that  is,  thofe  manors  which 
(though  now  granted  out  to  private  fubjefts),  were 
actually  in  the  hands  of  the  Crown,  in  the  reign  of 
Edward  the  ConfeiTor,  and  at  the  Conqueft,  and  fo 
appear  to  have  been  by  domefday  book, 

§  14.  Whatever  may  pafs  by  deed  without  furren- 
der, though  it  be  required  that  the  deed  be  inrolled  in 
the  lord's  court,  can  be  no  copyhold ;  and  whatever 
may  pafs  by  furrender  in  the  lord's  court,  according  to 
the  cuftom  of  the  manor,  but  not  according  to  the  will 
of  the  lord,  is  not  a  mere  copyhold,  but  a  cuftomary 
freehold. 
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§  15.  In  Lord  Hale's  notes  on  the  firft  Inftttute^ 
publiflxed  by  Mr.  HargravCj  58  tf.  n.  !•,  is  the  fol- 
lowing obfervation ;  "  Nota^  thefe  words  ad  voluntas 
**  tern  domini,  are  material  to  exprefs  cc^yhold ;  for, 
*'  if  thefe  words  be  omitted  in  pleading,  it  fhall  be  in-    '  ^ 

**  tended  that  the  eftate  is  a  cuftomary  freehold." 

§  16.  Sir  William  Blackjione^  in  his  confiderations 

« 

on  copyholders,  concludes  with  obferving,  that,  how- 
ever the  lawyers  may,  at  times,  have  denominated  » 
thefe  tenures  a  bafe  fpecies  of  freehold,  in  contradit 
tinfiion  to  mere  copyholds,  yet  the  law,  in  the  main, 
regards  them  as  being  properly  copyhold,  and  not  r 
freehold  tenures ;  elfe  they  would  not  have  fubfifted 
to  this  day  :  ^for  they  muft  otherwife  Jjave  been  involved 
in  the  general  fate  of  the  reft  of  our  antient  tenures, 
when,  by  the  ftatutc  12  Cha.  2.  c  24.,  they  were  all 
abolifl^ed  and  reduced  to  free  and  common  focage, 
except  only  tenures  in  frankalmoign,  and  tenures  by 
cppy  of  cpurt  roll. 

§  17,  The  tenure  of  copyhold  was  originally  deemed   Copyboldert 
to  be  fo  precarious,  that  an  opinion  was  held,  even  fo   intereih 
late  as  the  reign  of  Edward  4.,  that,  if  the  lord  fhould   Lit.  f.  77. 
ouft  his  copyholder,  he  had  no  other  remedy  but  to 
fue  the  lord  by  petition.    It  was,  however,  laid  down 
by  Sir  Robert  Danby^  Chief  Juftice  of  the  Common 
Pleas,  in  7  Edw.  4., '  and   afterwards  by  Sir  Thomas 
Bryan^  his  fucceffor,  that  a  copyholder,  obferving  the 
cuftoms  of  the  manor,  and  performing,  his  fervices, 
(hould,  if  put  out  by  his  lord,  have  an  a£tion  of  tref- 
pafs  againft  bim*    A  doctrine  which  ha«  been  long  i  loft.  60  ^t 

fincc 
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V.  Thomas, 
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iince  eflabliihed ;  for,  as  Lord  Coke  fays,  ^^  Albeit  he 
^'  is  tenens  ad  volutUatem  domim^  yet  it  isfecundum  con* 
**  fuetudinem  manerii*^ 

§  1 8.  Copyhold  eftates  are,  however^  ftill  laid  to 
be  held  at  the  will  of  the  lord ;  and  this  pofitiou  is  {o 
far  true,  that  the  freehold  of  all  lands  which  are  held 
by  copy  of  court  roll,  is  veiled  in  the  lord ;  and  the 
tenant's  eftate  is  not  fo  great  as  an  eftate  for  years. 
The  will  of  the  lord  is  not,  however,  now  arbitrary, 
as  it  originally  was,  but  muft  be  conformable  to  the 
cuftoms  of  the  manor :  and  therefore  a  copyholder 
may,  as  far  as  the  cuftom  warrants,  have  any  of  the 
eftates  or  quantities  of  intereft^  which  may  be  had  in 
other  Iands« 

5  tg.  Copyhold  eftates  are,  in  general,  granted  to 
a  man  and  his  heirs,  or  the  heirs  of  his  body.  But 
there  are  many  manors,  particularly  in  the  northern 
parts  of  the  kingdom,  where  the  cuftom  is,  to  grant 
copyholds  for  one,  two,  or  three  )ive&  fucce/Jivi  :  and, 
in  fome  of  thofe  manors,  the  cuftom  gives  the  copy- 
holder a  right  to  a  renewal  of  the  grant,  upon  the  fal- 
ling of  the  lives. 

§  20.  A  cuftom,  that  the  heir  of  a  copyholder  for 
lives  is  entitled  to  have  a  new  copy,  on  payment  of  a 
reafonable  fine,  is  void,  on  accoimt  of  the  difficulty  of 
afcertaining  the  quantum  of  fuch  a  fine.  But  a  cuf- 
tom, that  the  heir  Ihall  have  a  Aew  copy,  upon  pay- 
meht  of  a  fine  certain,  is  good.  The  only  proof  that 
can  be  given  of  fuch  a  cuftom,  is,  the  fad  of  renewals 

having 


Title  X.  Copyhold.  €hA/%ic—2$.  -^9 

havuig  taken  place  according  to  fome  certain  (tandard, 
that  is  upon  a  fine  certain, 

§  21.  There  are  four  circumftances  neceffary  to  the   Circum- 
eziitence  of  a  copynold  eftate :  ift,  A  manor;  2d,  A   farytoa     ' 
court ;  3d,  The  lands  muft  be  parcel  of,  and  fituated  Copyhold. 
within  the  manor  of  which  they  are  held  ;    4th,  The 
lands  muft  have  been  demifed,  or  demifable,  by  copy 
of  court  roll,  from  time  immemorial, 

I. 
§  22.  With  refpeft  to  a  manor,  it  is  eflfentially  ne-   A  Manor. 

ceflary ;  for  a  copyhold  eftate  is  part  of  the  demefnes 

of  a  manor,  and  held  of  the  lord  of  fuch  manor ;  fo 

that,  without  a  manor,  there  can  be  no  copyhold. 

§  23,  A  manor  may  be  fubdivided,  and  the  fubdi- 
vilions  may  feparately  retain  manerial  rights.  Thus, 
if  a  partition  be  made  of  a  manor  between  two  copar-  6  Rep.  6^  a. 
ceners,  and  each  has  parcel  of  the  demefnes  and  parcel 
of  the  fervices,  as  each  of  them  is  in  by  aft  of  law,  each 
of  them  has  a  manor.  But,  if  a  perfon  having  a  ma- 
nor, grants  part  of  the  demefnes,  and  part  of  the  fer- 
vices  to  another,  the  grantee  ihall  not  have  a  manor. 

§  24.  In  confequence  of  this  dodrine,  it  has  been    Bracrg's  cafe, 
held,  that  a  tenant  in  dower  of  a  third  part  of  a  manor,  '  *^^* 

fias  a  manori  and  may  hold  courts,  and  grant  copy- 
holds. .  , 

•    S  ^5*  Although  the  demefnes  of  a  manor  fhould  be 
fevered  from  the  fervices,  or  the  fervices  extinft,  by 

which 
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Tit.  I.  f.  II. 

Gilb.  Ten. 
aoj. 

A  Court. 


I  Inft.  g9a. 
4Rq>.  26^. 
Gilb.  Ten. 
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which  the  manor  is,  ftridly  fpeaking,  deftroyed ;  yet 
it  will  continue  to  be  a  manor,  fo  far  as  is  neceflary  to 
fupport  the  copyhold  eftates  which  are  held  of  it. 

§  26.  As  to  a  court)  it  is  equally  neceflary,  the 
tenant  having  no  other  evidence  of  his  title  but  the 
rolls  of  that  court.  There  are,  however^  two  kinds 
of  courts  incident  to  a  manor ;  a  court  baron»  or  free- 
holders court,  and  a  cuftomary  court,  which  only 
relates  to  the  cuftomary  tenants  or  copyholders;  in 
which,  the  lord  or  his  fteward  is  judge.  And  although 
there  ifaould  be  no  freeholders  in  the  manor,  by  which 
the  court  baron,  and  even  the  manor  itfelfj  is,  in  fome 
refpe£b,  loft,  yet  there  ftill  may  be  a  cuftomary  court* 
For  as  thefe  two  courts  are  diftind  from  one  another^ 
in  every  refpeft,  the  want  of  freeholders  ought  not  to 
prevent  the  lord  from  holding  a  cuftomary  court  for 
his  copyholders. 


Mclwicb  ▼• 
Luther, 
*  4  Rep  26if. 
Cro.  £liz, 
101. 


vide  Gilb. 
Ten.  210. 


§  27.  It  was  refolved,  in  30  f/fz.,  that,  when  the 
lord  of  a  manor  having  many  antient  copyholds  in  one 
town,  grants  the  inheritance  of  all  the  copyholds  to 
another,  the  grantee  may  hold  a  court  for  the  copy- 
hold  tenements :  for,  although  it  is  not  a  manor  in 
law,  becaufe  it  wants  free  tenants,  yet,  as  to  the  copy- 
hold tenants,  the  grantee  has  fuch  a  manor,  that  he 
may  hold  ^  court  to  make  ad^^ttanc6•  and  grants  of 
the  copyhold  tenements. 


Neale  n 
Jackfony 
4  Rep.  26  h, 
Cro.  Eli;^. 

395- 


§  28.  It  was  refolved,  in  37  Eliz.  that  where  the 
lord  of  a  manor  demUed  all  his  lands,  granted  by  copy. 


to 
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to  another  for  dooo  years^  fuch  leflee  might  hold  a 
court  for  the  copyholds. 

§  ap.  If  a  woman  be  endowed  of  feveral  copyhold  Gay  ▼.  Kay, 

dx>«  £liz* 

tenements^  fhe  may  hold  a  court  and  grant  ^copies,  661  • 
though  the  fervices  of  any  of  the  freeholders  were  not 
allotted  to  her,  but  only  the  demefnes  and  the  copy- 
hold tenements ;  for  though  ihe  having,  no  fervices, 
cannot  hold  a  court  baron,  yet  fhe  may  have  a  fpedal 
court  for  this  purpofe,  and  it  is  good  enough. 

§  30.  A  grant  of  the  freehold  of  one  copyhold  wiH   Marrell  t. 
not  enable  the  grantee  to  hold  a.cuftomary  court.  ^Kepli^t. 
The  copyhold  will  not,  however,  be  totally  deftroycd  ^^®*  ^**** 
by  this  grant :  but  the  copyholder  will  be  excufed  from 
all  thofe  fervices  that  arife  by  reafon  of  the  cuftomary 
court. 

.531.  Lord  Coke  fays,  that  the  court  baron  muft  be  1  Iq(i.  ^g,^ 
held  on  fomc  part  of  the  manor.    But  it  is  faid  that  a 

court  for  admitting  copyholders,  where  no  pleas  are  i  Leon.  189. 

holden,   may  be  held  out  of  the  precinds  of  the  . 
manor. 

$  32.  Tenant  by  copy  has  an  intereft  in  the  court  nMod.  iix.. 
rolls,  as  well  as  the  lord ;  becaufe  they  are  the  only 
evidence  of  his  title,  and  the  lord  cannot  deny  him  a 
fight  or  copy  of  a  court  roll,  to  make  fuch  ufe  of  it 
as  the  tenant  may  think  proper.  If  he  does,  an  at« 
tachmcnt  will  lie  againft  hmu 

S  33-  The 


The  Lan<3$, 
&c.  muA  be 
P^cel  of  the 
Maaor. 

I  Inft.  58  ^. 
Ante,  f.  27. 


Title  X.   Copyhold.    Ch.  1.  §  33 — ^$. 

5  33.  The  third  drcumftance  ncceffary  to  the  exift'* 
ence  of  a  copyhold,  is,  that  the  land  be  parcel  of  the 
manor  whereof  it  is  held.  It  is  not,  however,  abfo- 
lutely  neceflary,  that  the  lands  (hould  continue  to  be 
parcel  of  the  manor,  as  it  has  been  dated,  that  where 
a  lord  granted  the  inheritance  of  all  his  copyholds^ 
whereby  the  lands  were  fevered  from  the  manor,  yet 
the  copyhold  flill  fubfifted. 


And  demifcd 
or  demi&blc. 

I  loft.  5S  h. 


§  34.  Xhe  fourth  circumftance  neceflary  to  the  ex* 
iftence  of  a  copyhold  eftate,  is,  that  the  lands  have 
been  demifed,  or  demifable  by  cc^y  of  court  roll,  for 
time  immemorial.  For  this  tenure  derives  its  whole 
force  from  cuftom,  fo  that  no  new  copyhold  can  be 
created  at  this  day ;  that  is,  no  land  can  be  granted 
now  as  copyhold^  which  was  not  granted  or  grantable 
as  copyhold  before. 


Kemp  T. 
Carter, 
1  Leon.  55. 


»»■ 


,\ 


§  35*  Upon  iffue,  whether  die  lord  of  a  manor  had 
granted  certain  lands  by  copy  of  court  roll,  according 
to  the  cuRom  of  the  manor ;  it  was  given  in  evidence^ 
that  within  the  faid  manor  were  divers  cuftomary  lands^ 
and  that  the  lord  now,  of  late,  at  his  court,  had  granted 
the  lands  in  queftion  by  copy,  but  they  had  never  been 
granted  by  copy  before.  The  court  held,  that  the 
jury  were  bound  to  find  dominus  rum  conceffit^  for  not« 
wirhfbmding  that  de  foQo^  dominus  concejfti  per  coptantf 
yet  mn  concej^t  fecundum  confuetudinem  nunieriij  &c* 
For  the  faid  land  was  not  cuftomary,  nor  was  ,it  dc* 
mifable,  as  the  cuftom  had  not  taken  hold  of  iL 


§  35.  Though 
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§  35.  Though  lands  (hould  appear  to  have  b^en 
granted  by  copy  of  court  roll  for  fixty  years,  yet,  if 
there  has  been  an  interruption  in  that  mode  of  granting 
them,  they  will  not  be  deemed  copyholds. 

§  37.  The  Biihop  of  Norwich  being  feifed  of  the  Tavcrncr  and 
manor  oi  N.  jure  eeclefia^  in  10  Hen.  8.,  granted  par-  f^"^^ 
cei  of  the  demefnes  of  the  faid  manor  to  one  7.  and  3  ^o"-  '37- 
his  heirs,  by  copy.  Thefe  lands  had  never  been  granted 
by  copy  before ;  but  were  held  in  this  manner  un'til 
23  Hen.  8.,  when  71  committed  a  forfeiture,  and  the 
bifliOp  feifed  the  land,  but  regranted  it  to  him  immedi^ 
ately  by  copy,  by  which  it  was  again  held  until  8  £//«• 
The  court  determined,  that  50  years  continuance  was 
requifite  to  faflen  a  cuftomary  condition  upon  the  land 
againft  the  lord;  and  though  the  original  commencement 
of  the  grant  by  copy  was  in  1 1  Hen.  8.,  from  which, 
to  8  £//z.,  was  more  than  60  years,  yet  that  the  fdzure 
for  a  forfeiture,  which  happened  23  Hen.  8.,  interrupted 
the  continuance  of  the  time  which  might  by  law  have 
perfected  the  cuftomary  intereft;  fo  that  the  com- 
mencement of  the  copyhold  was  to  be  reckoned  from 
23  Hen.  8.,  which  not  being  fufEcient  time  to  make 
good  a  cuftom,  the  lord  might  enter  on  the  copyholder 
as  upon  his  tenant  at  will. 

§  38.  Where  lands  which  have,  for  time  immemo-    i  inft,  58^. 
rial,  been  demifed  by  copy,  come  to  the  lord  by  for- 
feiture or  efcheat,  they  may  again  be  granted  out  by 
copy,  although  the  lord  (hould  keep  them  in  his  hands 
for  many  years  \  for  they  were  always  demifable. 

§  39-  It 
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Harm  ▼.  Jay,       c  *g.  [^  ^as  refolved,  in  4*1  Eliz.^   that  where  a 

4Rcp.  30tf.  •^  ^'^  .       1      r 

Cro.  £liz.  copyholder  of  the  queen  s  manor  was  attainted  of 
^^*  felony,  by  «vhich  his  copyhold  efcheated,  the  queen's 

fteward  of  the  manor  might  grant  it  out  as  copyhold 

ex  officio^  without  any  warrant. 

§  40.  If  a  copyholder  furrenders  his  copyhold  into 

the  lord's  hands,  merely  to  the  ufe  of  the  lord,  Cal- 

Read,  55*        thorpe  doubts  whether  the  lord  may  grant  this  land 

again  by  copy,  as  he  may  where  it  comes  to  him  by 
Vide  f.  3S.  forfeiture  or  efcheat.  Becaufe  it  becomes  parcel  of 
Epis.  Londoa   the  demefnes  by  his  own  acceptance.    And  it  feems 

3  Kcb.  I24,     doubtful,  whether  the  lord  of  a  manor  can  grant  the 

Wliaidcftroys  §  41.  But  where  lands  which  were  formerly  de- 
granting  mifed  by  copy,  arc  granted  out  by  the  perfon  entitled 
Copyholdt.      ^^  ^1^^  inheritance  for  any  eftate  of  freehold,  or  for 

4  Rep.  31a/   years,  this  will  deflroy  the  cuftom  of  demifmg  them  by 

copy ;  becaufe,  while  the  lands  wiere  granted  for  life, 
or  years,  they  were  neither  demifed  nor  demifable  by 
copy.  So,  if  the  lord  makes  a  feoffment  in  fee  thereof 
upon  condition,  and  afterwards  enters  for  the  condition 
broken,  the  lands  can  never  be  regranted  by  copy. 

Id.  §  42.  If  copyholds  forfeited  or  efcheated  to  the 

lord,  are  extended  upon  a  ftatute  or  recognizance, 
acknowledged  by  the  lord,  or  if  they  are  affigned  to 
the  lord's  wife  for  her  dower,  although  thefe  impedi- 
ments are  by  afts  of  law,  yet,  as  the  cuftom  of  de- 
mifmg is  interrupted  by-  a  lawful  ad,  the  lands  can 
neycr  after  be  granted  by  copy, 

%  43,  Where 
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§  43*  Where  copyhold  lands  which  have  fallen  in 
to  the  lord  are  leafed  together  with  the  manor,  this 
will  not  deftroy  the  cuftom  of  granting  thofe  land$ 

again  by  copy*  7 

f 

%  44.  It  was  held  by  the  Court  of  King's  Bench,   Lee  t. 
on  a  trial  at  bar,  14  Car.  !•,  that  if  a  copyholder  in  Cro.  Car! 
fee  furrenders  to  the  lord  of  the  manor  his  copyhold   ^*** 
eftate,  and  the  lord  makes  a  leafe  for  years  of  the ' 
manor,  and  of  the  faid  copyhold,  by  the  name  of  his 
tenement  called  H.,  that  it  was  not  a  determination 
of  the  copyhold:    becaufe,   when  the  lord   let  the 
manor,  it  was  included  as  a  parcel  of  the  manor*    But 
if  the  lord,  though  he  had  been  but  dominus  pro  tempore^ 
Jiad  made,  a  leafe  for  years  of  the  copyhold,  by  itfelf, 
that  had  deftroyed  the  copyhold  ;  for  it  was  then  dur- 
ing that  time  fevered  from  the  manor,  and  fo  could 
never  afterwards  be  demifable  by  copy.      Bur  the 
manor  being  demifed,  includes  the  copyhold  as  parcel 
of  the  manor;  and  the  naming  of  the  copyhold  is 
furplufage;  and  it  remains  always  as  parcel  of  the 
manor,  and  demifable  by  copy  as  it  was  before. 

§  45.  No  perfbn  can  deflroy  the  cuflom  of  granting   i  inft.  58  j. 
land  by  copy,  unlefs  he  is  entitled  to  the  fee-fimple  of  ^omAie  ▼- 
the  manor.     Thus,  if  a  perfon  who  is  only  tenant  in  4^u(hy,  Cro. 
tail ,  or  for  life,  of  a  manor,  makes  a  leafe  for  years 
of  ^  copyhold,   which  has  efcheated,  though  quoad 
himfelf  the  cuftom  of  demifing  is  thereby  deftroyed ; 
yet  quoad  the  iiTue  in  tail,  or  the  reverfioner,  the  cuf- , 
tom  is  not  deftroyed.    So  it  is  in  the  cafe  of  a  hufbsgad 
^ifed  in  right  of  his  wife. 

Vol,  k  X  S  46*  A  tor- 
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§  46.  A  tortious  interruption  of  the  eftate^  as  if 
the  lord  is  diffeifed,  and  the  diffeifor  dies  feifed; 
4  Rep.  31  J.  or,  if^the  land  is  recovered  againft  the  lord,  by  falle 
trVerdift,  or  erroneous  judgment,  will  not  deftroy  the 
cuftom  of  demifing  by  copy  j  although,  in  thefe  cafes, 
the  land  was  not  demifed  or  demifable  during  the 
interruption^ 


Aoc  V.  New-        §  47.  It  was  refolved,  in  a  modern  cafe,  tliat  copy* 
Rep!  i2k!       ^^'^  '^'^^   xnufi  be  ftated,  or  found  or  pleaded,  to 

have  been  demifed,  or  domifable,  by  copy  of  court 
roll,  for  time  out  of  mind,  otherwife  a  court  cannot 
adjudge  it  to  be  copyhold. 

m 

Rcirel  t.  S  4S.  King  Charles  i.  granted  to  Edward  Tiicbjield 

iVJrm  R.       ^^^  others,  and  their  heirs,  the  manors  of  Duffield  znA. 
4»5'  Belper^  with  all  their  rights,  &c.  except  the  forefts, 

chafes,  and  parks,  &c-  There  were  feveral  copyhold 
eftates  held  of  this  manor ;  and  the  copyholders  had 
rights  of  common  on  thefe  "waftes.  It  was  agreed  be- 
tween the  crown  and  thefe  copyholders,  that  the  crown 
fhould  have  one-third  of  thefe  waftes  in  feveralty,  and 
the  commoners  fhould  have  the  other  two-thirds ;  in 
confequence  of  which,  the  foil  of  two-thirds  was  granted 
•by  the  crown  to  certain  perfons  and  their  heirs,  for 
the  ufe  and  beneftt  01  the  commoners  and  their  heirs 
and  ajfligns  in  fee  farm  and  free  focagc.  It  was  re- 
folved,  that  by  the  original  grant,  the  waftes  were 
fevered  from  the  manor  j  and  that,  in  confequence  of 
the  grant  to  truftees  in  truft  for  the  commoners,  thefe 
waftes  became  freehold. 

*         S  49-  With 
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§  49.  With  refpeft  to  the  things  which  may  be   What  ncay 
granted  by  copy  of  court  roll,  they  muft  be  parcel  of  ^y  c^"^^ 
the  manor,  and  lie  in  tenure ;  pr  elfe  be  appendant  to--^  ^"^^-  5^  *• 
ibmething  that  does  lie  in  tenure^ 

§  50*  Underwood  grot«ring  upon  a  part  of  the  ma*  iioc  v. 
hor,  may  be  granted  by  copy,  becaufe  it  is  a  thing  of   7^^cp,'^!.o  ^, 
perpetuity,  to  which  cuftom  may  iextend;   for  after 
every  falling,  the  underwood  grows  again.     So  herb- 
age, or  any  profit  of  a  parcel  of  the  manor,  may  be 
granted  by  copy* 

§  51.  It  is  faid  by  Lord  Cokcj  that  a  cuftomary    iinft.  53^. 
manor  may  be  granted  by  copy.     And  Lord  Chief  ^^^^'^  ^^[^^ 
Bzron  GiiBert  hiys^  that  the  grantee  may  grant  copy-   Ten.  215. 
holds,  but  it  muft  be  of  fuch  things  as  have  been 
ufually  demifed  by  him ;  for  it  feems  he  cannot  grant 
all  his  demefnes  without  they  have  been  ufually  de- 
mifed. 

§  52.  It  is  faid  in  RoIl^s  Ab.  498.,  that  tythes  may   sands  7. 
be  granted  by  copy  of  court  roll,  for  they  may  be   ^™*"y- 
parcel  of  a  manor. 

In  Crok^z  report  of  this  cafe,  Popham  is  faid  to  have   Cro.  EUz. 
been  of  opinion  that  they  were  not  grantable  by  copy,   ^'4*  ^-    • 
becaufe  a  manor  and  tythes  are  of  feveral  natures,  and 
fo  impoffible,  that  that  which  is  not  parcel  of  the 
manor,  can  be  demifed  according  to  the  cuftom  of  the 
manor.     But  Gawds  doubted,  and  conceived,  it  had   Vide  Co.  Cop. 

Of 

been  well  enough  if  it  had  been  fo  ufed  time  out  of  Q^jfj^  '^l^        ^ 
mind.  331-  ■ 

X  2  S  53-  With  \ 


3o8  Titk  I.  Copyhold.  Cb.  i.  $  53—56. 

Wbttlntereft       §  53.  With  rdpeA  to  the  quantity  of  intereft  which 
mayHtc.  ^  *  copyholdcr  may  have  in  his  eflate,  it  has  been  ftatei, 

that  copyholds  may  be  granted  in  fee-fimple;  and, 
cohfequently,  any  leiTer  eftates  may  be  granted  to  be 
held  by  this  tenure* 

Co.  Cop.  §  54.  Lord  Coh  fays,  that  if  a  copyhold  be  granted 

^  '  '  to  a  perfon  for  the  life  of  another,  and  the  grantee 

dies,  living  ce/iui  qui  vie,  a  ftranger  may  enter  as  a 

general  occupant.    It  has,  however,  been  laid  down 

s  Ld.  Rtym.   by  Lord  Holu  that  there  cannot  be  an  occupant  of  a 

I  Saik.  188.     copyhold,  becaufe  of  the  prejudice  it  might  be  to  the 

I  Roll.  Ab.      i^j.^ .  ^j^^  therefore,  if  a  copyholder  holding  for  the 

Glib.  Ten.      life  of  another  die,  the  lord  fliall  enter  ;  but  there  may 

3^^'  be  a  fpecial  occupant  of  a  copyhold. 

Of  Copyhold       §  55.  As  eilates  held  by  copy  of  court  roll,  owe 

their  exiftence  to  immemorial  cuftom  and  ufage,  fo 
the  rules  by  which  they  are  governed,   derive  their 

I  Inft.  63  m.  '  effed  from  the  fame  fource.    Hence  Lord  Coke  ob- 

ferves,  that  what  a  copyholder  may  or  ought  to  do,  or 
.not  do,  the  cuftom  of  the  manor  muft  dired:  for 
confuetudo  manerii  ejl  obfervanda.  And  many  of  thofe 
cuftoms  are  materially  difierent  from  the  rules  of  the 
•common  law. 

« 
Cro.  Eliz.  S  5^*  Copyhold  cuftoms   differ  from  thofe  which 

353"  relate  to  freeholds,  in  this  circumftance,  that  cuftoms 

relating  to  freeholds  muft  be  at  leaft  fo  general  as  to 

extend  throughout  a  county,  and  cannot  prevail  in  a 

particular  place  only :  whereas,  a  cuftom  relating  to 

i  copy* 
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Qopyhoids  is  good  in  a  particular  place  ;  for  de 
mninut  twn  curat  lex ;  and  the  law  is  not  altered 
hereby. 

§  57.  Lord  Coke  has  laid  it  down,  that  there  are  4  Leon.  242. 
two  pillars  of  cuftom;  one  the  common  ufage,  the 
other,  that  it  be  time  out  of  mind;  and  therefore^ 
the  perfon  who  maintains  a  cuftomi  muft  ihew  prece* 
dents  in  the  court  rolls  to  prove  the  ufage ;  and  that, 
without  fuch  proof,  and  that  it  had  been  put  in  ufe, 
(although  it  had  been  deemed  and  reputed  to  have 
been  the  tnle  cuftom),  yet  a  court  could  not  give  cre- 
dit to  the  proof  by  witnefles. 

S  58.  There  are  two  forts  of  C(^yhold  cuftoms :   9  Rep.  75*. 
Firft,  General  cuftoms,  which  extend  to  all  manors  in   *       ' '  ^* 
which  there  are  copyholders,  and  are  warranted  by  the 
common  law,  of  which  the  courts  take  notice:  Se« 
condly.  Particular  cuftoms  prevailing  only  in  fome 
manors,  which  muft  be  fpecially  pleaded, 

§  59.  Particular  cuftoms  are  conftrued  ftri£lly,  and, 
where  they  are  contrary  to  reafon,  morality,  or  juftice, 
or  where  they  are  not  capable  of  being  reduced  to  a 
certainty,  the  courts  of  law  will  pay  no  attention  to 
them.  It  fhouldj  however,  be  obferved,  that  the  un- 
reafonablenels  of  a  cuftom  is  not  altogether  to  be  de-» 
duced  from  the  rules  and  masims  of  the  common  law, 
for  there  is  no  particular  cuftom  that  does  not,  in  fome 
refpe£ts,  contradid:  the  common  law, 

X  3  S  ^^*  Evidence 


1 


3 1  o  Title  X.   Copyhold.   Cb.  i.  §  60 — 64, 

a  Atk.  R.  §  60.  Evidence  of  cuftoms  in  a  neighb6ur^lg  manor^ 

2  Sira.  957.     ^^^  ^^^  "^  general,  be  admitted  to  fliew  the  cuftom 

of  another  manor ;  becaufe  every  manor  is  governed 
by  its  own  cuftoms* 

Of  Copyhold       S  ^^*   Copy  hold  eftates   be^g  derived  from   the 
Junidiaion*.    ^g^^^g  j^  villenage,   were  not  originally  within  the 

*  *  '  ^  '  jurifdid^on  of  the  king's  courts  at  Wcjlminjler  j  fo 
that  copyholders  muft  implead,  and  be  impleaded^ 
in  the  land's  cuftomary  court,  by  plaint  pr  bill  ta 
the  lord* 

Bl^tck^Tni.  §  62.  Free  copyholders  are  alfo  incapable  of  fuing 

^*^'  or  being  fued  in  the  ufual  real  adions.     But  they  h*ve 

a  peculiar  method  of  procefs,  called  4  Writ  of  Right 

Chfe. 

Co.  Cop,  §  63.  If,  therefoi^e,  a  copyholder  be  oufted  by  ^ 

f    r  J  ^      • 

ilranger,  he  cannot  implead  him  by  the  ldng'9 
writ :  but  muft  propeed  by  plaint  in  the  lord's 
pourt,  and  fhall  make  proteftation  to  profecute  the 
fuit  in  the  nature  of  an  aflife  of  novel  difleifm,  or 
in  the  nature  of  any  other  writ,  as  his  caufe  fhall 
require. 

l^*  §  64.  If  a  copyholder  be  oufted  by  the  lord,  he  can* 

not  maintain  an  aflife  at  the  common  law,  becaufe  he 
has  no  freehold  \  but  he  may  have  an  adion  of  tref* 
pafs  againft  him  ;  for  it  is  againft  reafon  that  the  lord 
fhould  be  judge  where  he  is  a  party, 

• 

§  6s,  Wherp 
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5  ^S'  Where  a  eopyholder  makes  a  leafe  warranted    Id. 
by  the  cuftom,  and  his  leffee*is  ejedked,  he  fhall  not  ^ 
fue  in  the  lord's  court  by  plaint,  but  may  bring  an 
cjeftment  at  common  law ;  for  he  does  not  demand 
a  cuftomary  eftate,  but  an  eftate  warranted  by  the' 
rules  of  the  common  law. 

§  66.  The  Court  of  Chancery  has  aflumed  a  jurlf-   Max.of  Eq. 
diQion  over  copyholds,  upon  the  principle,  that  equity   \  p.  Wm«. 
will    not  fuffcr   a  right  to   be  without  a  remedy;    SS^t 
and,  therefore,   if  an  erroneous  judgment  be  given 
in  a  copyhold  court,  in  a  formedon,   or  any  other 
kind  of  aftion,  a  bill  may  be  ejrfiibited  in  chancery  for 
its  reverfaU 

§  67.  A  court  of  equity  will  alfo  compel  the  lord  of  Cro  Jac.  368, 
a  manor  to  admit  a  copyholder,,  and  to  hold  a  court 
for  that  purpofe.     For,  as  an  aftion  on  the  cafe  will 
not  lie  againft  the  lord,  there  is  no  other  remedy. 

§  68.  The  Court  of  Chancery  alfo  exercifes  a  jurif- 
diflion  over  copyholds,  in  moderating  the  rigour  of 
cuftoms,  and  relieving  againft  exceffive  fines  and  un- 
reafonable  forfeitures ;  of  which,  an  account  will  be 
given  in  the  fubfequent  chapters, 


§  69.  Where  a  doubt  arifes  refpefting  the  cuftoms   Fawcct  v. 


of  a  manor,  the  Court  of  Chancery  will  dircft  an  iffue   \^yI^^^' 
to  try  what  the  cuftoms  of  the  manor  really  are.     But 
the  court  is  not  bound  to  fencl  a  cuftom  to  be  trUdy 
which,  prima  facky  is  void  at  law, 

X  4  §  70-  TKe 


3i£  TstleX.  CopyboUU  Cb.i.  %jo. 

Kep.  Temp.  §  yo.  The  G>urt  of  Chancery  i^l  grant  a  commit 

Rous  ▼.  fio^  ^^  examine  vitneiTes  for  the  purpofe  of  afcertaining 

Barker  ^^  cuftoms  of  a  manor,  and  alfo,  to  fct  out  the  boun- 

j/oni.  inroc* 

0735.  daries  of  copyhold  eftates,  where  they  are  intermixed 

I),  of  Leeds  V.  £L,^^,^^A. 

E.ofStraf.  With  ixeeholas. 

ford,  4  Vet' 
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TITLE  X. 


COPYHOLD- 


CHAP.  n. 

Of  C^ybold  Grants. 


5  X.  Nature  0f  Copyhold  Gr wis. 
.  3.  Neceffity  of  AdmUtanci^ 
4.  All*L>oriU  (fa  Manor  may 

make  Grants, 
Jt.  Provided  they  have  a  law- 

ful  EJlate. 
13.  A$UwardmaymahGranU* 


17.  To  wbom  GrmUt  ef  Cofy- 
holds  may  he  made. 

28.  The  Cu/loms  of  the  Matt$r 
muH  he  purfued, 

26.  Copyhold  Grasits  take  phtee 
of  many  other  E/lates, 


Se£don  i. 


TT  has  been  fhown,  that  copyhold  eftates  are  derived  Nature  of 

from  a  voluntary  grant  by  the  lord  to  the  copy-  oranu? 
holder,  to  hold  to  him  and  his  heirs,  or  for  any  other 
cftate,  at  the  will  of  the  lord,  according  to  the  cuftom 
of  the  manor,  under  the  ufual  fervices  and  returns* 


5  ^*  Grants  of  this  kind  are  ftill  made  by  lords  of 
manors,  of  lands  parcel  of  the  manor,  and  which  have 
been  demifed  or  demifable  by  copy,  whenever  fuch 
lands  fall  into  the  pofleilion  of  the  lord  by  efcheat, 
forfeiture,  or  any  other  determination  of  a  former 
grant. 

5  3.  Where  a  grant  of  this  kind  is  made,  the  grantee  Neceffity  •f 
'muft  be  admitted  to  the  copyhold  in  the  lord's  court,  ^     ^°**' 

and 


314  57//^  X.    Copyhold.    Ch^u.  §  3 — 5. 

and  the  admittance  entered  on  the  rolls  of  the  cuftom* 
ary  court.  For  the  title  of  the  grantee  depends  merely 
upen  the  entry  made  in  the  court  rolls. 

All  Lords  of        §  4.  Every  lord  of  a  manor  i«rhb  is  in  poffeffion. 

Manors  may  1   i_  1       r  1     n  •        1 

make  Grants,   and  has  a  lawful  eitate  m  the  manor,  may  make  yo« 

luntary  grants  of  copyholds }  which  will  bind  the  fuc- 
Co.Cop.f.34.    ceeding  lords.     If,  therefore,  a  lord  of  a  manor  labours 

f^ 1 63  b\     under  any  perfonal  difabflities,  fuch  as  idiocy  or  lunacy. 

Glib.  1  en.       Qj.^  j£  Yit  has  only  an  eftate  for  life^  or  for  years,  he 

may,  notwithftanding,  make  copyhold  grants ;  pro- 
vided fuch  grants  are  warranted  by  the  cuftom  of  the 

Calth,  Read,     fnanor.     The  lord  muft,  howe jer,  be  in  poffeffion  at 
4.8  J  49. 

the  time  of  the  grant,  for,  although  he  has  good  right 

and  title,  yet  if  he  is  not  in  pofTeffion  of  the  manor, 

it  will  not  ferve.     And,  on  the  other  fide,  if  he  be  in 

poffeffion  of  the  manor,  though  he  have  neither  right 

tt  title  thereto,  yet  in  many  cafes  the  grant  of  tk  fcopy- 

hold  is  good^  as  dominus  defaClQ^  fid  fi^h  dejar^^ 

Glib,  Ten.  §  5,  The  principle  upon  which    this  doctrine  ii^ 

founded,  is,  that  copyholders  were  originaUy  mere 
tenants  at  will ;  and  fo,  though  the  lord  pro  tempore^ 
had  only  a  particular  eftate,  yet  he  might  graht  copy- 
holds, as  it  could  be  no  prejudice,  but  rather  an  ad- 
Vantage  to  the  fuccceding  lord,  in  fefped:  to  the  renta 
and  fervices  which  were  referved  on  fuch  grants.  Bift* 
fides,  the  fuccceding  lord  tnight  turn  out  the  copy- 
holder at  his  pieafure ;  and  when  the  law  was  fo  al* 
tered  that  the  copyholder  acquired  a  permanent  intereft 
in  his  eftate,  it  was  ftill  held,  that  the  lord  pro  tempore 
might  graiit  copyholds  in  fee,  though  he  had  but  a 

particular 
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particular  eftate  i  and  it  is  the  puftom  which  ftill  war- 
rants  and  fupports  copyhold  grants.  For  v^here  the 
lord  has  only  a  pardcular  eftate^  t^e  popyhold  grant 
cannot  be  derived  out  of  fuch  ef^^te,  for,  in  that  cafe, 
it  muft  determine  with  the  lord-s  eftate :  fb  (hat  it  i$ 
from  the  cuftom  that  the  eftate  is  derived  j  and  the 
)ord  k  only  the  inftrument  of  the  cidtom  to  convey* 

§  6.  A  bifhop  may  make  copyhold  grants  which  will   4  Rcp«  21 1^ 
bind  his  fucceftbrs ;  and  where  the  temporalides  of  a 
bifhop  come  into  the  ]ung's  hands,  he  will  be  bound 
\}y  fuch  grants. 

§  7«  A  lord  of  a  manor,  who  is  only  tenant  for  life,  Carew's  cafe, 

or  for  any  other  pardcular  eftate,  may  grant  copy*  ^°°'  '^7- 
holds  in  reveriion,  though  they  be  not  executed  in  th^ 

life  of  the  grantor.     This  pofidon  was  doubted  by  lord  GUb.  Ten. 

poiey  but  is  fuppofted  by  Lord  Chief  Baron  Gilbert.  ^^^' 

< 
§  8.  Tenant  in  dower,  to  whom  a  m&nor  is  afligned.   Gay  ▼.  Kay, 

may  make  grants  of  copyholds,  not  only  in  poilbi&on,   ^^°'  ^1' Roll 

but  alfo  in  rever^on,  |f  the  cuftom  of  the  manor  war;*  Ab.  499, 

rants  them, 

§  9.  If  a  guardian  in  focage  grants  a  copyhold  in  Shopland 

f everfion,  according  to  the  cuftom  of  the  manor,  this  q^\  ,^" ' 

fliall  be  a  good  grant,  and  bind  the  lord,  though  it  ^^^' '  • 
fliould  not  fall  intp  poflf^iEpn  dimng  the  nonage  of 
the  ward» 

¥ 

§10.   If  a  lord  of  a  manor  devifes  by  his  will  in    i  Inft.  58*. 
writing  that  his  executor  Ihall  grant  copyholds,  accord- 
ing 


•'I 


3'^ 
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ing  to  the  cuflom>  for  payment  of  his  debts,  and  dies  ; 
the  executor,  though  he  has  no  eftate  in  the  manor, 
may  make  grants  accordingly* 


Provided 
they  have 
a  lawful 
Eftate. 

I  loft.  5S  h. 
4  Rep.  24  tf. 


Rous  T. 
Artvis^ 
Z  Leon.  45. 


§  1 1.  There  is,  however,  one  exception  to  this  rule : 
For  perfons  not  having  a  lawful  eftate  or  intereft  in  a 
manor,  cannot  make  copyhold  grants.  Thus  it  is  fettled^ 
that  tenants  at  fuflferance,  difleifors,  abators,  or  intruders, 
cannot  bind  the  lawful  owners  of  a  manor,  by  their 
grants  of  copyholds. 

S  1 2.  If  ^.  be  tenant  of  a  manor,  for  the  life  of 
another,  and  the  ce^ui  que  vie  dies,  and  afterwards  A. 
makes  a  copyhold  grant ;  fuch  grant  will  not  bind  the 
leflbr :  for,  upon  the  death  of  the  ce/lui  que  w,  A. 
became  tenant  at  fuflferance,  and  had  no  lawful  intereft 
in  the  manors 


A  Steward 
may  make 
Grants. 

Co.  Cop. 
f.45. 

4  Rep.  30  a, 
Gilb.  Ten. 
221.  316. 

Harris  t. 
Jays,  Cro. 
£liz.  699, 


§  13*  A  fleward  of  a  manor,  properly  appointed, 
may  make  copyhold  grants;  for  he  reprefents  the 
lord  to  all  intents  and  purpofes.  And  the  lord  of  a 
manor  may  appoint  a  perfon  to  be  his  fteward  by  word 
only,  which  will  endure  until  he  is  difcharged. 

5  14.  In  the  cafe  of  the  king,  a  fteward  cannot  be 
appointed  by  word  only ;  but  it  muft  be  by  pat^it, 
A  fteward  appointed  by  the  king's  auditor,  to  hold  a 
court,  pro  hoc  vice^  cannot  make  a  voluntary  grant  of 
copyholds ;  becaufe  fuch  an  auditor  has  no  authority  to 
appoint  ftewards. 


S  15.  A  ftcwardy 
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S  15,  A  fteward,  appointed  by  a  private  perfon, 
may  make  Voluntary  grants  of  copyholds,  notwith- 
ftanding  any  fubfequent  difability  of  the  lord  who  ap- 
pointed him. 

516.  R.  B.  feifed  of  a  manor  for  life,  in  which  Biewlt'scafe* 
there  were  many  copyholds,  granted  the  ftewardlhip  *^*  *  ^^* 
thereof  by  deed  to  W.  S.  for  life.  R.  B.  was  after- 
wards found  a  lunatick,  and  committed  to  E,  C.  and 
others.  It  was  refolved  by  Hobart  and  Tanfieldy  that 
the  committees  could  not  grant  any  copyholds,  as 
they  had  no  eftate  in  the  manor ;  but  the  lunatick, 
by  his  fteward,  might  grant  copyholds  according  to 
the  cuftom. 

It  was,  however,  ordered,  that  the  fteward  Ihould 
grant  none  without  the  privity  of  the  committees,  nor 
before  the  court  was  acquainted  therewith,  and  gave 
warrant  for  the  granting  diereof.  But  this  was  by 
AS^y  of  caution,  the  grant  of  the  fteward  being  good 
in  law. 


$  17.  Whoever  is  capable,  either  by  himfelf  or  an-   To  whom 
other,  to  perform  the  fervices  of  a  copyholder,  may   CopyhoWs 
take  a  grant  of  copyholds.     Thus,  an  infant  may  be   "**y  ^^  "^*^^' 
a  copyholder,  for  his  guardian  may  do  the  fervices.   51,51. 
So  a  married  woman,  and  her  hufband  fhall  do  the 
fervices.      But  a  lunatic  or  idiot  cannot  be  a  copy- 
holder, becaufe  they  cannot  do  the  fervices,  nor  depute 
*  another  perfoa. 

S  iS.  In 


3i8  '    57/AfI.   Copyhold.   Cfj.n.  §  18—20. 

ThcCuftotas  .  S  18.  In  all  yoluntary  grants  of  copyholds  thd 
iut\^^^ur^  cuftoms  of  the  manor  muft  be  purfued  j  and  Lord 
fued.  Coke  obferves,  that  although  it  is  in  the  lord's  power 

to  keep  the  lands  in  his  own  hands,  or  to  difpofe  of 
them  at  his  pleafure,  and,  to  that  intent,  he  may  be 
reputed  an  abfolute  owner ;  yet,  becaufe  in  difpofing 
of  them  he  is  bound  to  obferve  the  cuftom  precifely . 
in  every  point,  and  can  neither  in  eftate  or  tenure 
bring  in  any  alteration,  the  law  accounts  him  cuftom^s 
inftrument. 


Gflb.  T«n,  S  ^9-   Lord  Chief  Baron  Gilbert  obferves,  on  the! 

^  '  above  pailage,  that  the  reafon  of  it  feems  to  be,  becaufe 

there  is  nothing  but  cuftom  to  warrant  the  grant  by  copy^ 
which  ought  therefore  to  be  ftriftly  purfued,  as  to  the 
eftates,  cuftoms,  fervices^  and  tenures ;  or  elfe  it  is  not 
the  eftate  that  was  demifed  before.  But  yet  if  there 
be  a  copyholder  in  fee,  it  feems  the  lord  may  releafe 
part  of  the  fervices,  and  not  do  any  prejudice  to  the 
copyholder's  eftate ;  for  there  is  an  eftate  in  beings 
that  appears  to  be  the  old  eftate.  But  when  the  lord 
grants  a  new  eftate  by  copy,  fmce  it  is  an  eftate  againfl 
common  right,  and  warranted  only  by  the  cuftom,  that 
muft  be  fljidtly  purfued,  to  bind  the  heir. 

Ten.  199.  S  20.  So  ftri£t  is  the  law  in  this  point,  (fays  G/Vitfr/), 

that  if  the  rent  be  referved  in  filver,  where  it  anciently 
was  in  gold ;  or  payable  at  two  feafts,  where  anciently 
it  was  payable  at  one  feaft  ;  or  if  two  copyholds 
cfcheat,  one  ufually  demifed  for  20  j.  and  the  other  for 
10  J.,  and  he  demifes  both  for  30  /• ;  it  is  not  good. 


§  21.  It  has  been  determined  in  many  cafes,  that  ^ 
cuftom,  which  enables  the  lord  to  grant  greater  eftates; 
will  alfo  warrant  him  to  grant  lefTer  eftates. 

S  23*  Where  the  cuftom  of  the  manor  was,  that   Staunton  r. 

BamcSy  Cro* 

the  lord  might  /olum  modo  grant  copyholds  in  fee,  it    eUz.  373. 
was,  notwithftanding,  held,  that  he  might  grant  them    '  ^|^^-  ^*^- 
in  tail,  for  life,  or  for  years  ;    for  thefe  eftates  were  in- 
cluded within  an  eftate  in  fee,  and  omne  majtis  continet 
in  fe  minus. 

S  23.  If  cuflbmary  land  within  a  manor  hath  been  Kemp  t. 
granted  in  fee,  and,  upon  an  efcheat,  the  lord  grants  ,  Leon.  55. 
the  fame  for  life,  fuch  grant  will  be  good ;  for  the 
cuftom  which  enables  him  to  grant  in  fee^  will  enable 
him  to  grant  for  lif<^  And  after  the. death  of  the 
tenant  for  life,  the  lord  may  grant  the  fame  again  in 
fee ;  for  the  grant  for  life  was  no  interruption  of  the 
cuftom. 

S  24.  If  the  cuftom  of  the  manor  be,  that  copy-   Vcn>. 
holds  may  be  granted  for  three  lives,  an  eftate  may  be      S^n  au 
granted  by  copy  to  three  perfons  for  the  lives  of  two  \    511. 
for  this  is  not  a  greater  eftate  than  for  three  livts,  it 
being  only  for  two  lives,  which  is  lefs  than  the  cuftom 
warrants. 


S  25.  By  the  cuftom  of  the  manor  of  Tregoar  in  Smanlc  v. 

Cornwall^  c^ftomary  lands  are  demifable  by  copy  of  2  Ld.  Ra/m. 

court  roll  to  tv/o  or  three  perfons  for  term  of  their  994^ 

^  6  Mod.  03. 

lives,   and  of  the  longeft  liver  of  them;    habendum 

fuccejjive 
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fuecejjwi  Jtcut  nominantur  in  cbarta^  &fr.  et  non  aliter^ 
and  the  perfon  firft  named  in  the  grant  enjoys  the  tene- 
ments to  him  alone  during  his  life,  and  fo  to  the  fecond 
and  third,  and  the  lord  has  a  heriot  of  every  fuch  per- 
fon fucceffively  dying  feifed. 

The  lord  of  the  manor  granted  the  tenements  in 
queftion  to  one  Thos.  Norton^  and  his  afligns,  habendum 
to  him  and  his  aifigns,  for  the  lives  of  y.  P.  W.  W.  and 
of  the  faid  Tbos»  Norton^  and  of  the  longer  liver  of 
thetOy  fucce/^ve  i  and  the  queftion  was,  whether  this 
grant  was  warranted  by  the  cuftom*  It  was  contended, 
that  this  grant  was  void  in  toto^  not  being  purfuant  to 
the  cuftom ;  for  the  grant  was  to  Tbos.  Norton  and  bis 
aiEgns,  habendum  for  his  own  life,  and  the  lives  of 
y.  P.  and  JV.  W.  which  varied  from  the  cuftom  \  and 
though  the  grant  be  of  an  inferior  intereft  than  is  al« 
lowed  by  the  cuftom,  yet  it  being  prejudicial  to  the 
lord,  in  refped  of  his  tenure,  and  of  his  fervices,  the 
cuftom  would  not  warrant  it.  In  this  cafe,  Thos. Norton 
was  tenant  for  his  own  life  and  the  lives  of  the  other 
two,  for  they  were  not  named  to  take  any  intereft,  but 
only  added  by  way  of  limitation  of  eftate,  fo  that  upon 
the  death  of  Thos*  Norton^  if  either  of  the  other  two 
lives  were  in  being,  there  would  be  an  occupant  of 
the  copyhold,  which  would  be  an  injury  to  the  lord, 
when  a  ftranger  would  have  powa:  to  come  in  without 
his  co^pt.  f 

It  was  determined  by  all  the  judges,  that  this  grant 
was  good,  and  warranted  by  the  cuftom. 
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5  46.  As  copyhold  grants  derive  their  effed  from  Copyhold  . 

the  cuflom  of  the  manor,   and  not  from  the  cftatc  pi^g  of  Mny 

of  the  lord,  they  are  confidered  as  paramount  to,  and  other  Eftatc*. 

will  take  place  of,  many  other  titles,  prior  to  them  in  ^^''^^^' 

point  of  time.  200. 

§  27.  A  lord  of  a  manor  granted  copyhold  lands  Cham  ▼. 
for  three  livesy  and  afterwards  married.    The  lives  de«   ,  x^on.  i5. 
termined  during  the  coverture,  the  lord  entered  into   ^  ^^P-  ^3  *• 
the  manor,  and  kept  the  copyhold  lands  in  his  own 
hands  for  fome  time ;    he  then  granted  them  again  by 
copy,  and  died.     The  wife  of  the  lord  entered  and 
claimed  dower.    It  was  refolved,  that  the  copyholder 
fhould  hold  the  lands  difcharged  of  dower ;  becaufe   Sneyd  v. 
he  was  in  by  the  cuftom,  which  is  paramount  to  the   ,  Atk.'44a. 
title  of  dower.  S*  ^• 

§  28.  But  if  the  heir,  after  the  death  of  his  anceftor,  i  laft.  58  L 

and  before  an  aflignment  of  dower,  grants  lands  by  qqjJ  r^^^ 

copy,  the  widow  may  avoid  the  grant ;  becaufe  her  title  203. 
to  Dower  w:as  then  complete. 

$  29.  It  appears  to  have  been  formerly  doubted, 
whether  copyholds,  created  by  voluntary  grants,  were 
fubjed  to  the  charges  or  incumbrances  of  the  lord  who 
granted  them ;  but  it  is  now  fettled,  that  they  are  not 
fubjed  to  fuch  charges. 

lb 
§  30.  The  Earl  of  Wejimorlandy  being  feifed  in  fee   Sands  v. 

of  the  manor  of  Kenmngtony  granted  a  rent- charge  to   ^  Leon.  109. 
Sir  Wm»  Cordell  for  life,  and  afterwards  made  a  feoff- 
ment of  the  manor  to  Sh-  John  Clifton^  who  made  a 
Vol..  I.  Y  voluntary 
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voluntary  grant  of  a  copyhold  to  one  Sands  for  life, 
according  to  the  cuftom  of  the  manor,  the  fame  being 
an  ancient  copyhold. 

Vidt  I  Leon.  The  rent-charge  being  in  arrear,  a  diftrefs  was  made 
3  Leon.*  59.  o^  ^c  copyhold  granted  to  Sands.  After  great  differ- 
^  ^7*  ence  of  opinion,  it  feems  to  have  been  finally  fettled. 

iJJtTf  270.  *  ' 

Glib.  Ten.  that  the  copyhold  was  not  charg^ble;  becaufe  the 
sfirownLioS.   ^^^^  ^f  ^^  copyholder  is  derived  from  the  cnftom, 

which  is  paramount  to  the  charge ;  and  Lord  Coke  has 
f^  2^,  laid  this  down  in  his^  Comfleat  Copyholder. 

$  31.  Although  by  an  entry  for.  a  condition  broken, 
prioi  eilates  and  incumbrances  are  in  general  defeated, 
yet  copyhold  grants  form  an  e^eption ;  of  which  an 
account  will  be  given  under  Title  XIII.  Condition. 


TrrLE 


(    3i3    ) 


TITLE  3L 


COPYHOLD, 


Chap.  iii. 

Of  the  Incidents  to  Copyholdsk 


f   I .  dopy  holders  fubjeS  to  Jeve* 
rai  Services, 
4.  Entitled  to  EJlovers. 
9.  But  cannot  tom/nst  Wqfie^ 
16.  Not  entitled  to  Common, 
19.  Coby holds  are  defcendiblei 

2 1 .  But  are  not  Ajfets, , 

22.  Cujlom  qf  Free-befuh, 

28*  7/1  vtfhat  Cafes  the  IVidcw 

may  enter, 
31,  Can    only  be  recovered  by 

Plaint, 
3  2 .  Forfeited  by  Incontinency, 
33.  Barred  by  a  Jointure, 


35.  jind  by  the  Alienation  of  the 

Hujband. 
43.  And  by  Forfeiture, 
44;  And  btf  Grant  of  the  Free* 

hold  h  the  Ftujhand,' 
45.  Not  barred  by  Jtimt^der. 
46*  Cujlom  of  Curiefy, 

49.  CcpyholderS   cannot  I'ote  dt 

E  led  ions. 

50.  May  alien  by  Cujlom, 

51.  fybat    Statutes     extend   /o 

Copyholds, 
^■4,   f^hire  the  Statute  De  donis 
qffeBi  Cofyholdsk 


9  Rep.  76 d. 
I  Inft.  63  a. 


Seftion  i. 

T>  Y  the  general  cuftom  of  all  manors,  feveral  fer*   Oopyholdert 

vices  are  required  to  be  done  by  the  copyholder  ^^^^^  ^® 
to  his  lord.  The  firft  of  thefe  is  fealty,  which  muft  Services. 
be  done  in  perfon,  and  not  by  attorney.  And  Lord 
Coke  obferves,  that  the  obligation  which  all  copyhold^ 
ers  are  under  of  doing  fealty^  proves  that  they  have  a 
fixed  eftate  in  the  land,  from  which  they  cannot  be 
put  out  by  the  lord,  as  long  as  they  obferve  the  cuf- 
toms  of  the  manor :  whereas  a  bare  tenant  at  will  is 
not  obliged  to  do  fealty^  The  taking  the  oath  of  fealty 
is  now  always  refpited. 

y  2  %2.  Suit 


324- 

Co.  Sup. 

f.  10. 
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5  2.  Suit  of  court  is  another  fervice  to  which  all 
copyholders  are  bound :  for  otherwife  it  would  be  im- 
poflible  for  the  lord  to  hold  a  copyhold  court ;  and, 
therefore,  every  copyholder  is  bound  to  attend  the 
lords  court,  and  to  be  fwom  of  the  homage. 


§  3*  In  many  manors,  copyholders  are  alfo  liable  by 
particular  cuiloms  to  the  payment  of  rent  fervice,  rents 
of  aifife  and  reliefs ;  and  to  the  performance  of  a  va- 
riety of  fervices. 


TEntilW  to 

Eiioven. 

Cro.  £Hz.  5* 


Heydon  and 
Smith's  cafcf 
13  Rep.  68. 
8  Rep.  63  b. 


§  4.  Croke  reports  it  to  have  been  held  in  24  £//z., 
that  a  copyholder  could  not  by  the  comrhon  law  take 
trees  for  houfebote,  hedgebote,  and  cartbote,  unlefs 
there  was  a  fpecial  cuftom  to  warrant  it.  But  it  was 
refolved  in  8  Jac.  t .,  that  a  copyholder  may,  of  com- 
mon right,  and  as  a  thing  incident  to  the  grant,  take 
houfebote,  hedgebote,  and  ploughbote>  upon  his  copy- 
hold. But  the  fame  may  be  reftrained  by  cuftom, 
namely,  that  the  copyholder  (hall  not  take  it,  unlefs 
by  alignment  of  the  lord  or  his  bailiff. 


Id. 


Aflimcad  v. 
Ranger, 
t  Ld.  Ray. 


Sanford  v« 
bteveni, 
3  BuL  282. 


§  5.  It  was  further  refolved  in  the  fame  cafe,  that 
the  lord  cannot  cut  down  all  the  timber  trees,  but  muft 
leave  fufScient  for  the  reparation  of  the  cuftomary 
houfes,  and  for  ploughbote,  &c.  for  otherwife  great 
depopulation  would  follow  by  the  ruin  of  houfes,  and 
the  decay  of  tillage  and  hufbandry. 

§  6.  Where  the  cuftom  of  the  manor  is,  that  the 
copyholder  ftiall  employ  the  timber  cut  down,  in  the 
reparation  of  his  tenements,  yet,  as  to  the  top  and 

9  and 
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barky  which  cannot  be  employed  in  repairs,  he  may 
fell  them,  towards  defraying  ihe  charges  of  the  repa- 
rations. 


S  7.  The  Court  of  Chancery  will  direft  a  commif-   Ayray  v. 
lion  to  fet  out  fufEcient  timber  and  wood  for  all  man-   Rep^Tcmp, 
ner  of  botes  and  eftovers,  according  to  the  cuftom  ufed  ?i«ch,  199, 
within  the  manor,  for  the  copyholder,  and  the  reft  for 
the  ufe  of  the  lord. 


%  8.  It  was  faid  by  Lord  Holt^  that  a  copyholder   Anon. 
has  only  a  poffeffory  property  in  timber  trees,  which,    " ' 
if  fevered  from  the  freehold  by  tempeft,  or  otherwife, 
the  property  will  be  in  the  lord. 

§  9*  A  copyholder  cannot  commit  any  kind  of  wafte.  But  cannot 
without  a  particular  cuftom  to  warrant  him :  and  there-  Wafte. 
£>re  the  timber  growing  on  copyhold  eftates  is,  by  the   13  Rep.  68« 
"general  cuftom  of  moft  manors,  the  property  of  the 
lord,  who  may  cut  it  down,  provided  he  leaves  a  fuffi- 
cient  quantity  for  the  repairs  of  the  copyhold. 

§  10.  A  copyholder  in  fee  may,  however,  by  the   Glafcock'a 
particular  cuftom  of  a  manor,  have  a  right  to  cut  down  ^  Leon,  238, 
the  timber  trees  growing  on  his  copyhold,  and  to  fell 
them  at  his  pleafure.    And  this  has  been  adjudged  a 
good  cuftom* 

%  II.  It  has  alfo  been  adjudged,  that  where  a  copy^  R0IU t. 

holder  for  life  had  a  power  of  nominating  his  fuccef-  b^w" '132. 
for,  a  cuftom  enabling  him  to  cut  down  and  fell  tim- 

Y3i  ber 


3a6 


Rockey  y. 

HuggJDS, 

Cro.  Otr. 

*  220. 

a  Vcf.  303. 


Mardiner 
▼.  Elliott, 
s  Term  Rep. 
H6, 
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ber  trees  growing  on  his  copyhold  was  good ;  for  he 
was,  quajij  a  copyholder  in  fee.  » 

§  1 2.  A  cudom,  that  a  copyholder  for  life  may  cut 
down  timber  trees  at  his  pleafure,  is  unreafonable,  and 
void.  For  it  is  a  definition  of  the  inheritance,  and 
againft  the  nature  of  a  copyhold  eftate  for  life, 

§  13.  Where  a  copyhold  eftate  is  granted  for  three 
lives  to  a  man  and  his  heirs,  and  he  has  no  power  of 
compelling  the  lord  to  renew,  on  the  falling  in  of  the 
lives,  he  cannot  cut  down  timber  growing  ni-  his  copyr 
hold. 


Ten.  317. 
I  P.  V/ms. 
4o(f. 
a  Atk.  189. 


Pepch  T. 

Bampton, 
4  Vef.  jun. 
700. 


Npt  entided 
tp  Common. 

4  Rep.  31*. 


§14.  Lord  Chief  Baron  Gilbert  fays,  that  a  copy- 
holder of  inheritance  cannot,  without  a  fpedal  cuftotn, 
dig  for  mines  \  neither  can  the  lord  dig  in  the  copy- 
holder's land,  on  account  of  the  great  prejudice  he 
would  thereby  do  tp  the  copyhold  eftate. 

§15.  The  right  of  a  copyholder  to  cut  down  timber 
is  a  legal  one  ;  and  where  he  exceeds  or  abufes  it,  he 
will  forfeit  his  copyhold.  In  confequence  of  this  doc- 
trine, the  Court  of  Chancery  will  not  grant  an  injunc- 
tion at  the  fuit  of  a  loi'd  of  a  manor^  tp  reftraia  his 
cppyhplder  frpm  coiumitting  w^e^ 

§  1 6.  Copyholders  are  not  entided,  by  the  general 
cuftom,  to  coihmon  on  the  waftes  of  the  manor.  But 
one  copyholder  may  have  a  right  to  common  on  the 
lord's  land  by  cuftom.    And,  in  many  manors,  fome 

-  of 
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of  the  copyholders  have  a  right  of  common  on  one 
vafte  of  the  manor,  and  others  on  another. 

§  1 7.  Where  copyholders  for  life,  according  to  tiie  8  Rep.  63  5, 
cuilom,  have  ufed  to  have  common  in  the  waftes  of 
the  lord  of  the  manor,  or  eilovers  in  his  woods,  or 
any  other  profit  apprender  in  any  part  of  the  manor, 
and  afterwards  the  lord  aliens  the  waftes  or  woods  to 
another  in  fee,  if  the  lord  grants  copyholds  for  lives, 
the  grantees  will  be  entitled  to  common  of  pafture,  or 
common  of  eftovers,  notwithftanding  the  feverance, 
for  the  title  of  the  copyholder  is  paramount  to  the  fe« 
verance ;  and  the  cuftom  unites  the  common,  or  efto- 
vers, which  are  but  acceflaries  or  incidents,  as  long  as 
the  lands>  being  the  principal,  are  maintained  by  the 
cuftom;  and  thefe  cuftomary  appurtenances  are  not 
derived  from  the  eftate  of  the  lord,  for  he  is  the  owner 
of  the  freehold  and  inheritance  of  the  manor ;  but 
they  are  appertaining  to  the  cuftomary  eftate  of  the 
copyholder,  after  the  grant  made  to  him,  which  is 
preferved  by  the  cuftom,  and  is  paramoimt  to  the 
feverance. 

§  1 8.  If  a  copyhold  to  which  common  belonged   Worlcd^  ▼. 
efcheats,  and  the  lord  regrants  it,  with  all  common  ap-   Cro.  Eliz.' 
purtenant,  the  grantee  (hall  have  common:   for,  al-   7^^ 
though  the  antient  common  be  extinft,  yet  there  was 
a  new  grant. 

§19.  An  eftate  held  by  copy  of  court  roll,  which   Copyholds 
is  granted  to  the  copyholder  and  his  heirs,  is  defcend-  ^^^^ 

74  iblej 
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Co.Cop.f.50.  ible ;  and  when  the  cuftom  has  created  an  inheritanceii 
Gill^Tcn.^'  ^hc  defcent  will  be  direded  according  to  the  maxima 
'5^*  and  rules  of  the  common  law,  unlefs  the  cuflom  di- 
vide Tit.  29.  j-^Q-s  it  otherwifej   in  which  cafe,  the  cuflom  will 

prevail. 


%  P.  Wms. 
151. 

2  Atk.  449. 
Gilb.  Ten. 


S  ao.  The  heir-atJaw  of  a  copyholder  is  not,  how* 
ever,  compellable  to  accept  of  the  inheritance,  unleb 
he  choofes  to  do  it.  But  if  he  does  not  come  in 
and  accept,  the  lord  may  feife  the  copyhold  tq  his 
own  ufe. 


Bot  are  not 
Ailets. 

4  Rep.  23  «< 


Cuftom  of 
Fice-bench. 


$  2  J.  Although  copyholds  are  defcendible,  yet  they 
do  not,  in  other  refpe£ts,  partake  of  the  nature  of  freer 
hold  eftates  of  inheritance ;  and  are,  therefore,  not 
aflets,  in  the  hands  of  the  heir.  For  as  they  are  de* 
fcendible  only  by  cuftom,  they  have  not  any  oif  the 
collateral  qualities  of  defcent,  qnlefs  thofe  qusdities  are 
alfo  eftabliihed  by  the  cuftonu 

§  22.  As  the  copyholder  has  not  the  freehold  pf  the 
land,  it  follows,  that  his  widow  is  not,  by  the  com- 
mon law,  enutled  to  dower.  But  in  almoft  all  manors 
in  which  there  are  copyholds,  the  cuftom  is,  that  the 
widow  of  each  copyholder  ihall  have  a  certain  portion 
pf  her  hufband^s  copyhold  after  his  death,  which  ^ 
generally  called  tie  Widow^s  Free  Bench. 

§  23.  As  this  right  depends  on  the  particular  cuf- 
toms  of  each  manor,  it  is  not  extraordinary  that  it 
ihould  vary  in  different  nianors  \  both  as  to  the  pro? 
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pordon  of  the  hufband's  land,  to  which  the  widow 
becomes  entitled,  and  the  various  conditions  under 
which  it  is  held. 

§  24.  In  moft  manors,  free  bench  confifts  of  one    1  inft.  33  i^ 
half  of  the  hufband's  copyhold ;  although,  in  others, 
it  confifts  of  a  third  or  fourth  part,  and  in  fome  few, 
of  the  whole  copyhold.    And  free  bench  is  not  only 
Incident  to  copyholds  of  inheritance,  but  alfo  in  fome    Howard  t. 
manors,  to  copyholds  held  oqly  for  life;  of  which,    Hob.*i8i. 
there  is  an  inftance  in  the  ijis^or  of  Stockwood  in  Dor-f 
fit/hire. 

S  25.  A  right  to  free  bench  attaches  before  the  ad-    Gilb.  Ten, 
mittance  of  the  hufband,  upon  a  defcent,  or  a  fur-    y^^'  ^^  ^^ 
render.    But  a  yadow  is  not  entitled  to  free-bench  out   Atkins, 

» 

of  the  truft  of  a  copyhold }  as  will  be  ihewn  under 
Title  12.  Truftt 


Tit.  37, 


S  26.  With  refpeft  to  the  quantity  of  eflate,  to 
l^hich  the  widow  becomes  entitled  as  her  iree-bench, 
in  general,  fhe  only  acquires  an  eftate  for  her  own 
life ;  but,  in  fome  manors,  flie  becomes  entitled  to  an    i  Keb.  996. 
eftate  in  fee,  and,  in  others,  to  an  eftate  tail. 

S  27.  Where  the  widow  of  the  anceftor  holds  a  Baker  ▼. 

moiety  of  the  copyhold  as  her  free-bench,  the  widow  r^v  ^c8.* 
of  the  ion  will  only  be  entitled  to  a  moiety  of  the  re- 

piaining  moiety,  upon  the  principle  adopted  in  the  Tit.6.  c.  3. 
gafe  of  dower^  *  ^^ 

S  aS-  Where 


33«> 

1o  whatCafet 
the  Widow 
may  enter. 

Kitch*  17$. 
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§  28.  Where  the  \vidow  takes  the  whole  of  the  land 
as  her  free^bench,  (he  may  enter  immediately  upon  it 
before  any  admittance ;  as  the  [law  cafts  the  pofleifion 
on  her,  in  the  fame  manner  as  it  does  on  the  heir,  in 
cafes  of  defcent.  But  where  the  witiow  takes  a  por- 
tion only  of  the  lands,  it  fhould  feem  that  the  poiTef- 
fion  is  not  caft  on  her,  any  more  than  in  cafe  of  dower 
at  common  law;  and,  confequently,  that  fhe  is  not 
entitled  to  enter  without  an  affignment. 


4  Rep  30*. 


Tit.  6.  ch.4. 
i.%6. 

0}and*s  cafe* 
5  Rep.  11 6. 
Cro.  EUz. 
460. 


§  29.  Where  a  widow  is  entitled  by  the  cuftom  to 
free-bench  or  dower  of  a  copyhold,  fhe  fhall  have  all 
the  incidents  to  dower ;  and  therefore,  will  be  entitled 
to  damages  under  the  ftatute  of  Mertoju 

m 

S  30.  Where  free-bench  in  a  copyhold  eftatc  de- 

■ 

termines  by  the  a£t  of  God,  there  fhall  be  emblements ; 
but  where  it  determines  by  the  aS  of  the  widow  her* 
felf,  as  by  incontinency,  or  a  fecond  marriage,  it  is 
otherwife* 


Can  only  b^ 
recovered 
by  Plaint. 

Chapmaa 
V.  Sharpcy 
3  Show.  184* 


§31.  An  ejedment  will  not  lie  for  a  third  part  of 
a  copyhold  tenement  in  the  nature  of  dower ;  but  the 
widow  mufl  levy  a  plaint  in  the  nature  of  a  writ  of 
dower,  in  the  manor  courts  and  the  homage  mufl  fever 
and  fet  out  the  fame.  But  if  the  cuftom  be  for  the 
widow  to  have  a  third  part,  not  in  nature  of  dower,  but 
»jj  conunon  with  the  heir*  it  is  then  otherwife. 


Forfeited  by        §  32.  By  the  cuflom  of  many  manors,  free-beiicb  is 
***  ^^'   forfeited  by  incontinency,  or  a  fecond  marriage.    Thus, 


W 
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in  the  manor  of  Eq/i  and  We/i  Enbome,  in  Berkjbirey  Blount.  Frag, 
the  widows  of  copyholders  are  entitled  to  free-bench, 
only,  Dumfola  et  cajia  fuerint.  And  if  a  widow  is 
found  guilty^  of  incontincncy,  flie  forfeits  her  free- 
bench  ;  unlefs  fhe  comes  *into  court  riding  backwards 
on  a  black  ram,  with  his  tail  in  her  band,  and  repeats 
(:ertain  lines. 

The  fame  cuftom  prevails  in  the  manor  of  Cbadle^ 
worth  in  Berkjhire^  and  alfo  in  that  of  Torre  in  De^ 
vonjbire* 

§  a*  ^  jointure  is  ?l  good  bar  to  free-bench,  as   Barred  by 

„  J  Jointure. 

veil  as  to  dower, 

§  34.  A  man,  in  confideration  of  his  marriage,  and   Walker  ▼. 
to  make  fome  provifioji  for  his  wife,  by  deed  executed    ,  Vef.  54. 
before  marriage,  fettled  upon  her,  if  flue  furvived  him.    Vide  Jordan 
part  of  his  real  eftate  for  her  jointure,  ^d  in  full  bar   Tit*7^*P. 
and  recompen.ee  of  all  doiver  or  thirds,  which  0ie  could 
be  entitled  to,  or  any  vay  claim,  out  of  any  lands,  te- 
l^ements,  melTuages,   pr  hereditaments,    of  which  he 
then  was,  or  ever  after  during  the  covertprc,  |hould 
be  feifed  of  freehold  or  inheritance.     After  the  mar^  . 
riage,  the   hufband  purchafed  copyhold    eftates,    of 
y^hich  the  wife  got  poiTeflion  upon  his  death,  as  her 
free-bench.     It  was  decreed  againft  the  widow,  upon 
the  principle,  that  the  jointure  barred  her  of  free*bench 
9&  w^ll  as  of  ^ower, 

S  35*  The  right  to  free-bench  does  not  al;ta5:h  on  all   And  by  the 

^•^  °  Alienation  of 

ih^  copyholcis  whereof  the  hufband  was  poflefled  dur-  the  HuAand* 

ing 
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.  ing  the  coverture,  but  only  on  thofe  of  which  he  died 
poflefled;  or,  as  the  cuftom  ufually,  though  inaccu* 
rately,  exprefles  it,  whereof  he  died  feifed.  So  that 
a  copyholder  may  defeat  his  wife's  right  to  free-bencht 
by  any  fpedes  of  alienation. 

Ftrdcy't  §  36.   It  was  held  by  all  the  court  in  2  Jae.  i. , 

Cro!ja,36,      ^^^  ^^  copyholder  makes  a  leafe  for  years,  of  lands 

whereof  a  woman,  by  the  cuftom,  is  to  have  her 
widow's  eibte,  (he  (hall  not  avoid  the  leafe,  unlefs 
there  be  a  fpecial  cuftom;  for  the  leiTee  comes  in 
under  the  cuftom,  and  by  the  lord's  licence,  as  well 
as  the  wife. 

Ten.  321.  §  37.  Lord  Chief  Baron  Gilbert  makes  the  follow* 

ing  obfervations  on  this  cafe :  *^  It  feems  to  me,  that 
*<  the  feme  ihall  not,  in  this  cafe,  be  endowed  of  the 
•*  third  part  of  the  rent  and  reverfion,  becaufe  cuf- 
,  <^  toms  ought  to  be  ftridly  purfued,  and  that  is,  only 
^^  to  be  endowed  of  the  land ;  yet  it  feems,  after  the 
*^  leafe  ended,  fhe  fhall  be  endowed,  for  the  huft>and 
'^  did  die  feifed,  (the  ppfleflion  of  his  leiTee  being  his 
<*  own  poffeifion).  But  it  was  agreed,  in  this  cafe, 
^<  that,  by  fpecial  cuiftom,  the  feme  might  avoid  the 
**  leafe.  ITiis,  among  other  cafes,  proves  that  a  copy-r 
^  holder  may  difpofe  of  his  land,  and  bar  his  wife  of 
^  her  free-bench,  unlefs  there  be  a  particular  cuftom 
^  that  flie  fliall  avoid  any  alienation,  &c.  m^de  by 
^^  him;  for  then  the  pardcular  cuftom  ihall,  as  it 
^^  feems,  avoid  his  charge,  as  well  in  the  cafe  of  copy- 
^  hold  a$  freehol4  efts^,  by  the  common  law.'' 

$  38.  Wher« 
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S  38.  Where  the  cuftom  of  the  manor  was,  that  parkcr  ▼. 
the  wives  of  copyholders  dying  tenants  of  the  manor^   Cro  ^Ctr 
Ihould  be  endowed ;  a  copyholder  became  a  bankrupt>   5^^ 
and  the  commiilioners  bargained  and  fold  the  copy- 
hold for  the  benefit  of  his  creditors,  and  the  bargain 
and  fale  was  duly  inroUed.    Thd  copyholder  died  be- 
fore the  bargainee  was  admitted.    It  was  refolved,  that 
the  widow  was  thereby  barred  of  her  free-bench,  be- 
caufe  her  hufband  did  not  die  tenant. 

§  39.  A  perfon  furrendered  his  copyhdd  by  way  Benfoii  ▼. 
of  mortgage,  and  died  without  paying  the  mortgage  ^^^'^  ^ci* 
money,  leaving  a  widow  who  claimed  dower.  3kiii.  406. 

The  court  faid,  the  widow's  title  does  not  commence 
by  the  marriage ;  if  it  did,  then  the  hufband  could  do 
not}iing  to  prejudice  it ;  but  it  was  plain  he  might  alien 
or  extinguiih  his  right.  The  free*bench  grows  out  of 
the  eftate  of  the  hufband ;  and  it  is  his  dying  fdfed» 
which  gives  the  widow  a  title ;  and  as  the  hufband  had 
a  defeafible  eitate,  fo  the  wife  may  have  her  free*bench 
defeated* 

§  40.  Upon  a  motion  for  a  new  trial,  it  aj^peared,  SalKbury  ▼. 
that  the  cuftom  of  the  manor  oi  Warminfter  V9^^  to  ^^^'  ^^^ 
grant  copyholds  for  three  lives.  That  the  firft  life  had 
a  power  of  furrendcring  the  whole  eftate  j  and  the 
widow  of  a  tisnant  who  died  feifed,  was  entitled  to  her 
/ree  bench.  That  jF.,  then  copyholder  for  three  lives, 
furrendered  to  Hurdy  the  deceafed  hufband  of  the  de- 
fendant, who,  by  licence  from  the  laft  lord,  demifed 
to  Singer  for  99  years,  by  way  of  mortgage*    Then 

Hurd 
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Hurd  died,  and  Singer  demifed  to  the  plaintiff.  The 
widow  of  Hurd  claimed  her  free-bench  ;  and  the  court 
was  of  opinion,  that  ihe  could  not,  in  this  cafe,  re- 
cover it.  They  held  there  was  a  great  difference  be- 
tween the  cuftom  of  free-bench  found  in  this  cafe,  and 
dower ;  in  the  latter,  the  widow  is  entitled  to  dower 
of  all  lands  whereof  her  hufband  was  feifed  during  the 
coverture;  but  here  her  right  was  confined  to  thofe 
lands  only,  whereof  her  hufband  fliould  die  feifed. 


§41.  Even  an  agreement  to  convey,  will,  in  equity, 
bar  the  widow  of  a  copyholder  of  her  free-bench. 


HiQtOfi  t. 
Hioton, 
aVcf  631. 
Amb.  277. 


§  42.  Hufband,  copyholder  for  life  of  an  eftate, 
in  which,  by  the  cuftom  of  the  manor,  his  widow  was 
entitled  to  free-bench,  being  in  jail,  entered  into  an 
agreement  for  the  fale  of  that  eftate  for  a  valuable  con- 
fideration  to  his  fon  :  the  hufband  died,  without  having 
executed  the  agreement,  by  an  aftual  furrender  of  the 
copyhold,  and  palling  the  legal  eftate  to  the  fon ;  who 
brought  his  bill  for  a  fpecific  performance  of  the  agree- 
ment, and  that  to  the  exclufion  of  the  widow's  free-bench« 


Brown  ¥• 

RaiDdlc* 
3  Vcf.  jun. 
2$6.  S.  P. 


Lord  Hardwicke  decreed,  that  the  widow  was  bound 
by  her  hufband*s  agreement,  and  muft  therefore  fuf^ 
render  her  free-bench  to  the  fon« 


And  by  For- 
feiture. 

* 

I  Freem. 
Rep.  516. 


%  43.  If  a  copyholder  commits  a  forfeiture,  his  wi- 
dow will  thereby  lofe  her  free-bench.  For  if  he  had 
furrendered  his  eftate,  it  would  have  bound  her  \  there- 
fore, any  other  ad  which  detenxunes  his  eftate,  muft 
have  the  fame  effect 

$  44.  Wher« 


Title  X-   Copyhold.   Ch.  iii.  §  44—47.  335 

§  44,  Where  the  lord  conveyed  the  freehold  of  the  And  by 

land  to  the  copyholder  in  fee,  it  was  refolved  that  the  Freehold  to 

widow  fliould  not  have  her  free-bcnch.    But  if  the  ^^^  Hufband. 

lord  had  enfeoffed  a  ftranger,  it  would  have  been  T.Avery, 

otherwife.  VidA."^' 

§  45«  Free-bench  is  not  loft  by  the  attainder  of  the   Not  ban-ed 
hufband  for  hiffh  treafon;  becaufe  the  riffht  of  the     ^ 
«f.  »  d«iv«i  lom  the  oiom.  ^  '^«- 

§  46.  Curtefy  is  not  incident  to  copyhold  eftates  any  Cuftom  of 
more  than  dower,  unlefs  there  be  a  fpecial  cuftom  to    .  ^^^  ^' 
warrant  it  j  for  the  freehold  and  inheritance  being  in   crof Wz! 
the  lord,  and  the  copyhold  being  only  a  cuftomary   3^i- 
right  of  taking  the  profits,  time  out  of  mind,  at  the 
will  of  the  lord }  this  cuftom,  like  all  others,  muft  be 
a  law  to  itfelf ;  and  all  eftates  derived  thereout,  are  fo 
far  good,  as  they  are  warranted  by  that  law,  ahd  no 
fiuther.    If,  therefore,  there  be  no  cuftom  for  a  man 
to  be  tenant  by  the  curtefy  of  his  wife's  eftate,  there 
is  no  bw  by  which  he  can  claim  it ;  and  therefore, 
where  a  cuftom,  of  holding  by  the  curtefy  has  prevail- 
ed,  it  is  conftrued  literally,  and  not  extended  beyond 
the  words.     So  that,  if  the  cuftom  is,  that  where  a 
man  marries  a  cuftomary  tenamt  of  a  manor,  &c.  the 
woman  muft  be  a  copyholder  at   the  time  of  the 
marriage. 

§  47.  The  cuftom  of  a  manor  was,  that,  if  any   Savage's  cftfr^ 
man  took  to  wife  a  cuftomary  tenant  of  the  faid  manor^   a^!^"'  ^^ 
and  had  ifiue^  and  out-lived  his  wife,  he  ihould  be 

tenant 
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tenant  by  the  curtefy.  A  perfon  pleaded  that  he 
took  to  ivife  one  Ann^  to  whom,  during  the  faid  co- 
verture, a  cuftomary  tenement  pf  the  faid  manor  did 
defcend :  that  he  had  iffue,  and  that  flie  W2s  dead. 
It  was  adjudged,  that  the  hufband  was  not  entitled 
to  curtefy  in  this  eflate,  under  the  cuftom }  becaufe 
his  wife  was  not  a  cuftomary  tenant  at  the  time  of 
the  marriage. 


EterT.Afton» 
Mo.  271. 
7  Vin.  Ab. 
155.  pi.  14. 


§  48.  The  cuftom  of  a  manor  was,  that  if  a  man 
had  a  wife  feifed  in  fee  of  copyhold  lands,  according 
to  the  cuftom  of  the  manor,  and  had  iflue  by  her, 
that  he  fliould  be  tenant  by  the  curtefy,  it  was  found, 
that  ji.f  3,  copyholder,  was  feifed,  and  had  iflue  a 
daughter,  who  was  married  to  J.  S.  who  had  iflue. 
A.  died,  his  daughter  entered,  but  diedlbefore  admit- 
tance. 


Gilb.  TeD. 
287. 


Copyholders 
cannot  Yote 
at  Ele&ions. 

Vide  antCy 
ch.  I.  f.  10. 


The  court  feemed  of  opinion,  that  the  huft)and  was 
entitled  to  be  tenant  by  the  curtefy  before  admittance 
of  the  wife,  and  that  the  delay  of  admittance  by  the 
lord  ihould  not  prejudice  the  huft^and,  who  was  a  third 
perfon. 

§  49.  As  mere  copyholders  have  no  freehold  eftate, 
they  are  not  allowed  to  vote  for  the  eledion  of  knights 
of  the  fliire.  But  at  the  great  ele&ion  for  Oxford- 
Jhire  in  the  year  1754,  a  queftion  arofe,  whether  free 
copyholden,  holding  according  to  the  cuftom  of  the 
manor,  and  not  at  the  will  of  the  lord,  were  entitled 
to  vote^ 

^Sir 
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Sir  William  Blachjione  has  written^  a  tra£b  on  this 
fubjeflt,  intituled,  ^'  Conjiderations  on  Copyholders^*^  in 
which  he  contends,  that  copyholders  of  this  kind  were 
not,  by  the  old  law,  entitled  to  vote  for  knights  of  the 
Ihire;  becaufe  they  were,  in  faft,  villein  fockmen, 
whofe  fervices  were  bafe  and  fervile,  though  reduced  to 
a  certainty  j  and  therefore,  their  eftates  were  not  com- 
prifed  under  the  denomination  of  free  lands  or  tene- 
ments, or  freehold,  within  the  meaning  of  the  ftatute 
of  He7U  6. :  and  this  opinion  is  confirmed  by  the  fta- 
tute 31  Geo.  2.  c.  14.  which  enads,  that  no  perfon 
who  holds  his  eftate  by  copy  of  court  roll  fliall'  be  en- 
titled thereby  to  vote  at  the  eleftion  of  a  knight  of  the 
fliire. 

§  50.  Copyhold  eftates  are  not  alienable  by  feoff-   May  alien  by 
ment,  or  other  affurance  at  common  law  ;  which  is  a      "  °™' 
proof  that  they  are  derived  from  the  tenure  in  villein-    230/ 
age.     But  by  the  general  cuftom  of  all  manors,  a  copy- 
holder  may,  by  furrendering  his  eftate  to  the  lord,  to    Vide  Tit.  37. 
the  ufe  of  another  perfon,  alienate  it.     And  a  copy- 
holder may,  alfo,  by  the  general  cuftom,  make  a  leafe 
for  one  year  of  his  copyhold. 

§  51.  Eftates  held  by  copy  of  court  roll  are  as  much    whatStaiutes 
under  the  power  and  controul  of  the  Legiflature  as    co^"holds. 
any   other   kind   of  property.     But  where  copyhold 
eftates  are  not  exprefsly  mentioned  in  an  aft  of  par- 
liament, it  has  been  held  in  many  inftanccs,  that  fuch 
an  acl  does  not  extend  to  them  ;  upon  the  ground, 
that  it  was  not  the  intention  of  the  Legiflature  that  it    • 
fhould  affcd  copyholds. 

rVoL.  I.  Z  §  52.  Lord 
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§  52.  Lord  Coke  lays  down  the  following  rules  for 
diftinguifliing  between  thofe  flatutes  that  do,  or  do 
not,  extend  to  copyholds. 


Where  an  adl  of  parliament  alters  the  fervicc,  te- 
nure, or  intereft  of  the  land,  or  other  thing,  in  pre- 
judice of  the  lord,  or  of  the  cuilom  of  the  manor,  or 
in  prejudice  of  the  tenant,  there  [the  general  words  of 
fuch  an  aft  of  parliament  extend  not  to  coyyholds. 
But  where  an  aft  is  generally  made  for  the  good  of  the 
commonwealth,  and  no  prejudice  may  accrue  by  rea- 
fon  of  the  alteration  of  any  intereft,  fervice,  tenure,  or 
cuftom  of  the  manor,  there,  ufually,  copyholds  are 
within  the  general  purview  of  fuch  afts. 

§  53.  In  conformity  to  thefe  principles,  it  is  held, 
that  the  ftatute  4  Hen.  7.,  of  fines,  the  ftatutes  of  bank- 
ruptcy,'the  ftatutes  of  limitations,  and  many  others, 
extend  to  copyholds. 

But  it  is  alfo  fettled,  that  the  ftatute  Wejiminjler  2* 
ch.  20.  of  executions,  the  ftatute  ly  Hen.  8.  c.  lo.  of 
ufes,  and  feveral  other  ftatutes,  do  not  extend  to  copy- 
holds :  of  which,  notice  will  be  taken  in  the  fubfequent 
Titles. 


Where  ihc 
Statute  Dc 
donis  a(Fc6t9 
Copyholds. 

Co.  Cop. 

Rowden  v. 
Malftcr, 
Cro.  Ja.  42. 


§  54.  No  point  of  law  has  been  more  debated  than^ 
whether  the  ftatute  De  Donis  Conditionalibusy  which 
creates  eftates  tail,  extends  to  copyholds.  In  a  cafe 
which  arofe  in  18  Jac.  i.,  the  queftion  was,  whether 
the  furrender  of  a  copyhold  eftate  to  a  perfon  and  the 
heirs  male  of  his  body,  (there  being  no  cuftom  to  war- 
rant 
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rant  fuch  an  eftate),  gave  the  furrenderee  an  eftate  tail, 
under  the  ftatiite  Be  Bonis j  or  a  fee-fimple  conditional 
at  common  law. 

It  was  held  by  Croke^  and  two  other  Juftices,  againft 
the  opinion  of  Teherton^  that  the  ftatute  De  Bonis  did 
not  extend  to  copyhold  eftates,  and,  coiifequently, 
that  the  furrenderee  took  a  conditional  fee :  1  ft,  Be- 
caufe  it  would  be  prejudicial  to  lords  of  manors,  for 
by  this  means  the  tenure  would  be  altered^  as  the  do- 
nee in  tail,  without  any  fpecial  refervatiou,  ought  to 
hold  of  the  donor,  by  the  fame  fervices  by  which  the 
donor  himfelf  holds  ;  and  he  who  comes  in  by  furreri- 
der  and  admittance  of  the  lord,  to  hold  to  him  and 
his  heirs  of  his  body,  caimot  hold  of  the  perfon  who 
made  the  furrender,  but  of  the  lord  of  the  manor  to 
whom  he  becomes  tenant,  and  bound  to  perform  his 
fervices :  2d,  The  words  of  the  ftatute  Be  Bonis  are, 
^od  voluntas  donatoris  in  charta  fua  manifejle  ex- 
prejfa  de  cetero  obfervetur  /"  which  proves  the  in- 
tention of  the  ftatute,  that  no  lands  fhould  be  intailable, 
but  fuch  as  might  be  given  by  charter  or  deed,  which 
copyholds  cannot :  3d,  The  intention  of  the  ftatute 
can  only  be  extended  to  things  whereof  a  fine  may  be 
levied ;  for  it  provides  quod  finis  ipfo  jure  fit  nullus  ; 
and  no  fine  can  be  levied  of  a  copyhold  eftate :  4th, 
When  the  ftatute  Be  Bonis  was  mid6,  copyholds  were 
no  more  than  mere  tenancies  at  will,  which  might  have 
been  defeated  by  the  lord ;  againft  whom,  the  tenant 
had  no  remedy  but  in  Chancery. 

2  a  $55.  The 
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§  ^^.  The  authority  of  this  determination,  and  of 

fome  others,  founded  on  the  fame  principles,  has  been^ 

controverted  by  feveral  great  perfons,   and  particu- 

6  Vm.  Ab.       larly  by  Lord  Chief  Baron  Gilbert.     It  has,  however. 

Ten.  165.       been  long  fettled,  that  the  ftatute  De  Bonis  does  not 

extend  to  copyhold  eflates,  without  a  fpeciai  cuftom ; 

but  that,  when  there  has  been  a  cultom  of  intailing 

1  Inft.  60  *.     copyholds,  the  ftatute  De  Bonis  co-operating  with  the 

5  Term  R.      cuftom,  will  give  to  fuch  an  eftate  all  the  qualities  of 

an  eftate  tail. 


III. 


Id.  S  5^'  L^^^  ^^^^  %s>   ^^   although  lands  have 

» Vcicy  R.      antiently  and  ufually  been  granted  by  copy  of  court 

roll,  to  many  men  and  the  heirs  of  their  bodies,  that 

•  will  not  prove  a  cuftom  of  intailing  copyholds ;  for 

fuch  grants  might  have  created  eftates  in  fee-fimple 

conditional  at  common ^law.     But  if  a  remainder  has 

been  limited  over  after  fuch  an  eftate,  and  enjoyed ; 

or,  if  the  iftue  in  tail  have  avoided  the  alienation  of 

the  anceftor ;  or,  if  they  have  recovered  the  fame  in 

wiits  of  formedon  in  the  defcender,  thefe,  and  fuch 

like,  would  be  fufEcient  to  prove  a  cuftom  of  creating 

intails. 

%  S7*  There  are  various  modes  of  barring  intails  of 
copyholds ;  of  which,  an  account  will  be  given  ia 
Title  37.,  Alienation  by  Cuftom^ 


TITLE 


(    34«    ) 


TITLE  X. 


COPYHOLD. 


CHAP.  IV. 
Of  Fines  and  Heriois. 


I   I  •  Fines  upon  Defcent. 

3^  Fines  fometimes  due  by  Te- 
nants by  the  Curtefy^  and 
in  Dower, 
'  4*  Fines  for  Alienation* 
5.  No  Fine  upon  an  Agreement 
to  furrender. 

7.  Fines  due  upon  Bankruptcy, 

8.  Fines  due  upon  a  Devife, 

1  d.  Fines  only  due  on  Admittance. 
16.  Admittance  of  the  Tenant  for 

L'fefujficient. 
19.  No  Fine  due  unlefs  there  is 

an  Alteration  of  the  Ti- 

euittt. 


22.  Fines  on  the  Change  of  the 

Lord. 
27.  How  much  may  be  demand" 

ed  as  a  Fine. 
33.   No  more  than  Two  Tears 

lvalue  can  be  requited. 

36.  Fines  mujl  be  affeffed  \feve* 

rally. 

37.  When  Fines  are  payable, 
38.,  Remedies     for'    reeovrring 

Fines. 
41.  Of  Heriots* 


Se£tion  i. 

"ITZHEN  copyhold  eftates  were  allowed  to  defccnd    Rnet  upon 

to  the  children  of  the  copyholders,  the  lords  of  ^^f^*"^- 
the  manors,  from  whofe  permiffion  and  continued 
acquiefence  the'' right  of  defcent  was  derived,  would 
not  admit  the  heir  of  a  copyholder  to  fucceed  to  the 
land,  whereof  his  anceftor  died  poffeffed,  without  pay- 
ment of  a  fum  of  money  ;  from  whence  arofe  a 
general  cuftom,  that,  upon  every  defcent  of  a  copy- 
hold, a  fum  of  money,  or  fine,  was  due  from  the 

Z  3  heir 
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heir  to  the  lord,  as  a  confideration  for  the  renewal 
of  the  grant* 


4Kep.  2th, 

2  Term  Rep. 
485. 


§  a.  The  lord  is  not  entitled  to  a  fine  upon  a 
defcent,  until  the  heir  is  admitted.  But  the  death 
of  the  heir,  or  an  alienation  made  by  him  before  ad^ 
mittance,  will  not  deprive  the  lord  of  his  right  to 
a  fine. 


Fiaes  fome? 
(traes  due  by 
Tenants  by 
the  Curtcfy, 
and  in  Dower. 
Co.Cop.  f.56. 
Gilb.  Ten. 
223. 
Noy,  29. 

Fines  for 
i^lienatioB* 

Vide  Tit.  37. 


I  Inft,  59  b. 


S  3.  Where  a  man  acquires  a  copyhold  eft  ate  by 
the  curtefy,  or  a  woman  acquires  a  copyhold  as  her 
free-bench,  a  fine  is  payable  on  th^  admittance  of  thofe 
tenants  by  the  cuftom  of  fome  mapors,  and  in  others 
no  fine  is  due* 

S  4-  -^s  ^^  power  of  alienating  copyhold  eftates 
was  originally  derived  from  the  bounty  of  the  lord, 
and  a  continued  acquiefence  on  his  part,  and  as  the 
lord  is  in  faft  a  party  to  every  alienation,  by  admitting 
the  alienee  to  become  his  tenant,  a  fin^  was  paid  to  the 
lord  by  the  alienee  ;  from  which  arofe  a  general 
cuftom,  that  a  fine  was  due  to  the  lord  of  the  manor 
upon  every  alienation  of  a  copyhold  eftate. 


No  Fine  upon        S  5*  ^  covenant  or  agreement  to  furrender  a  copy* 

lo  flScn     ^^^^^  ^^^'  ^^^  ^^^^l^  ^^^  *^^^  ^^  demand  a  fine  from  the 

perfon  with  whom  fuch  covenant  or  agreement  is.  made^ 

iinlefs  he  demands  to  be  admitted^ 


Rex  V.  f  .ord 

of  Htndon, 
2  Term  K«p» 


§  6.    One  Bonham^  a  copyholder  of  the  manor  of 
Hendon^  covenanted  to  aflign  and  furrende^  to  Goodrich ; 

'^hicl^ 
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which  covenant  the  homage  had  prefented  at  a  court, 
and  the  confideration  money  was  paid,  but  no  furrender 
was  ever  made  to  him. 

Goodrich  then  affigned  to  Rankin  his  intereft  in  the 
copyhold,  and  Bonham  furrendered  to  Rankin^  who 
claimed  to  be  admitted.  The  lord  of  the  manor  refifted 
the  application,  on  the  ground  that  no  fine  had  ever 
been  paid  to  the  lord  for  the  conveyance  to  Goodrich^ 
and  that  this  was  a  mode  of  cheating  the  lord  of  his 
fines ;  that  before  Rankin  was  admitted,  he  ought  to 
pay  both  the  fines  which  were  due. 

The  court  faid,  that  all  the  lord  had  a^jight  to  re- 
quire was,  to  have  a  tenant,  and  in  this  cafe  he  had 
one  during  the  whole  time ;  and  that  any  private 
agreement  between  Bonham  and  Goodrich^  not  followed 
up  by  a  furrender  of  the  eftate,  could  not  give  the  lord 
of  the  manor  a  right  to  any  fine,  notwithftanding  it 
was  prefented  by  the  homage. 

§  7.  The  aflignees  of  a  bankrupt  mUft  be  admitted ;    pines  due 
and  are,  confequently,  fubjeft  to  the  payment  of  a  fine,   "P°"  ^*"^' 
Lord  Hardwicke  has  therefore  recommended  it  to  com-    j  y^^j^  ^-^ 
miflioners  of  bankrupts  to  except  copyholds  out  of  the 
deed  of  aifignment  of  the  bankrupt's  eftate,  becaufe  it 
would  faye  two  fines ;  for  the  commifjSioners,  where  the 
creditors  could  meet  with  a  purchaler  of  the  copyhold, 
might  convey  to  him  in  the  firft  inftance. 

§  8.   The  executor  of  a  devifee  for  years  of  a   Fines  due 
copyhold  eftate>  dainung  under  the  teftator,  muft  "P""    *' 

Z4  be 


y 
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admitted ;  and  is  therefore  fubjed  to  the  payment 
a  fine. 


be 

of  a  fine. 


Earl  of  Bath 
V.  Abney. 
I  Burr.  206. 


Fmcs  onlv 
due*  on  Ad- 
inittaiice. 


§  9.  Henry  Grey^  having  a  copyhold  eftate,  devifed 
it  to  John  Taylour  and  Arthur  Lake^  their  executors 
and  admiuiftrators,  for  99  years,  if  three  perfons  fhould 
fo  long  live.  After  the  death  of  the  teftator,  Taylour 
and  Lake  were  admitted  and  paid  a  fine  of  280  /. 
Taylour  furvived  Lake^  and  died,  having  appointed 
Do£tor  John  Taylour  his  executor ;  and  the  queftion 
was,  whether  he  was  obliged  to  be  admitted  and  pay 
a  fine.  A  cafe  being  fent  out  of  Chancery  for  the 
opinion  of  the  Court  of  King's  Bench,  it  was  certified, 
that  the  executor  of  the  furviving  truftee  ought  to  come 
in,  and  be  admitted. 

§  10.  A  fine  being  only  due  on  the  admittance  of  a 
new  tenant,  it  follows,  that  where  a  perfon,  who  ac-» 
quires  an  intereft  in  a  copyhold  eftate,  is  not  obliged, 
by  the  nature  of  that  intereft,  to  get  himfelf  admitted 
tenant  to  the  lord,  he  is  not  fubje£t  to  the  payment 
of  a  fine. 


Co.  Cop. 
I'.  j6. 


§  it.  Thus,  if  a  perfon  marries  a  woman,  having 
a  copyhold  eftate,  though  an  intereft  becomes  thereby 
vefted  in  him,  yet,  as  he  is  not  feifed  jure  proprio^. h\xi 
only  jure  alienoy  he  is  not  obliged  to  be  admitted ; 
and,  therefore,  he  is  not  liable  to  the  payment  of 
a  fine. 


]d. 


§  12.    It  is  the  fame  if  the  wife  be  a  termor  of  a 
copyhold  J  for,  though  the  term  becomes  vefted  in  the 

hun}and 
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hufband  by  the  marriage,  fo  that  he  may  difpofe  of  it 
as  he  pleafes,  yet  he  is  only  pofleffed  of  it  in  right  of 
his  wife, 

§  tj.  Where,  by  the  cuftoni  of  the  manor,  the  id. 
bailiflf  is  to  have  the  wardfliip  of  the  heir  of  a  copy- 
holder, who  is  under  age,  fuch  a  guardian  (hall  not 
be  admitted,  nor  pay  a  fine ;  becaufe  he  is  but  a  pernor 
of  the  profits,  and  that  not  in  his  own  right,  but  in  the 
right  of  his  ward. 

§  1 4.  Where  a  teftator  direfts  certain  perfons  to  fell 
his  copyhold  eftates  j  fuch  perfons  need  not  be  ad- 
mitted, and  confequently  are  not  liable  to  the  payment 
of  a  fine. 

§15.  A  perfon,  feifed  in  fee  of  copyhold  lands,    Holder  v. 
did,  by  his  will,  order  and  direft  that  A.  and  B.  (hould   2  Wi^'Rep. 
make  fale  of  the  faid  copyhold  premifes,  and  apply  and  44o- 
difpofe  of  the  monies,  arifing  thereby,  in  the  manner 
mentioned  in  his  will.     A.  and  B.  bargained  and  fold 
the  lands  by  deed  to  Richard  Ray^  and  his  heirs.     Ray 
claimed  to  be  admitted  under  this  deed,  which  the  lord 
of  the  manor  refiifed ;  infilling  that  the  triiftees  Ihould 
have  been  admitted  to  the  faid  premifes  previous  to 
their  making  fale  thereof,  and  paid  a  fine  for  their 
admifiion. 

■ 

The  court  was  of  opinion,  that  the  truftees  were 
not  obliged  to  come  in  and  be  jidmitted :  becaufe  they 
had  no  eftate  or  intereft>  but  only  a  naked  power  or 


34^ 


Title  T.   Copyhold.   Ci&.  iv.  §  15— 18. 

authority ;  and  that  the  lord  was  bound  to  admit  the 
purchafer  Ray  to  the  copyhold. 


Admittance 
of  the  Tenant 
for  Life  fuf- 
ficitnt* 

Cro.  Eliz. 

504- 

I  Mod.  102. 

I  Burr.  212. 


§  1 6«  By  the  general  cuftom  of  copyholds^  the  ad- 
mittance of  a  tensgit  for  life  is  an  admittance  of  the  per- 
fons  in  remainder ;  and  therefore,  no  fine  is  due  from 
the  remainder-men.  For  although  there  is  an  altera- 
tion of  the  tenant,  yet  there  is  no'  alteration  of  the 
edate ;  and  the  fine  is  afTeifed,  not  for  the  particular 
eflate,  but  for  the  whole  inheritance* 


Barnes  v. 

Corke» 

3  Lev.  jo8. 


§  17.  The  father  being  feifed  of  a  copyhold  efbte 
in  fee,  furrendered  it  to  the  ufe  of  himfelf  and  his  wife 
for  life,  remainder  to  his  fon  in  tail.  The  father  and 
mother  were  admitted,  and  paid  a  fine;  and  being 
both  dead,  the  fon  prayed  to  be  admitted  to  the  re- 
mainder, which  was  done,  and  a  fine  of  58  A  fet  upon 
him,  which  he  refufed  to  pay,  alleging,  that  none  was 
due,  he  being  admitted  by  the  admittance  of  his  fa* 
ther  and  mother ;  and  adjudged  that  no  fine  was  due^ 
unlefs  there  was  a  fpecial  cuftom  for  it. 


4  Rep.  23  J, 
Blackbnrne 
▼.  Graves, 
>  Mod.  120. 


§  18.  In  fome  manors  fines  are  due,  by  particular 
cuflom,  on  the  admittance  of  perfons  in  remainder. 
But  even  in  this  cafe.  Lord  Coke  fays,  that  the  admit- 
tance of  the  tenant  for  life  is  the  admittance  of  the 
perfon  in  remainder,  but  not  to  prejudice  the  lord  of 
his  fine,  to  which  he  may  be  entitled,  by  the  particu* 
lar  cuflom  of  the  manor, 


§  19.  A  fine 
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§  1 9,  A  fine  is  only  due  as  a  confideradon  for  the  No  Fine  due 

admittance  of  a  new  tenant;  and  therefore,  where  itanAlte- 

there  is  no  alteration  of  the  tenant,  the  lord  is  not  en-  j^^^^  ^^ 
titled  to  a  fine. 


§  2o.  Thus,  if  a  copyholder  in  fee  furrenders  ior  Co.  Cop. 
life,  referving  the  reverfion,  and  the  leflee  for  life  dies, 
the  copyholder  may  re-enter  without  paying  a  fine, 
becaufe  the  reverfion  was  never  out  of  him. 


§  21.  So,  if  a  copyholdei"  grants  his  copyhold  to    id. 
a  Itranger  upon  condition,  and  afterwards  enters  for 
the  condition  broken,  he  is  not  liable  to  the  payment 
of  a  fine,  becaufe  he  comes  in  of  his  old  eftate.  Vide  TIu  13. 

C  22.  By  the  cuflom  of  many  manors,  a  fine  is  due  Fines  on  the 
on  every  change  of  the  lord  which  happens  by  the  aA  tbc^l^^rd. 
of  Gpd.    But  a  cuflom  that  a  fine  is  due  on  every   j  inft.  59  h. 
change  of  the  lord  by  alienation,  has  been  adjudged  to 
be  a  void  cuflom.    For  by  this  means,  the  tenants 
jnight  be  opprefled  by  a  multitude  of  fine^. 

§  23.  In  a  manor  where  a  fine  was  due  by  the  cuf- 
tom  from  all  the  tenants  on  the  death  of  the  laft  ad- 
mitting lord  or  lady,  a  hufband,  tenant  for  life  in  re- 
mainder aftpr  the  death  of  his  wife,  under  a  marriage 
fettlement,  is  entitled  to  fines  from  all  the  tenants,  on 
the  death  of  his  wife,  the  lafl  admitting  lady. 

S  24.  Upon  the  death  of  the  Duchefs  of  Somerfety  Duke  of 

O  i* 

the  Pu|te  her  huibpd,  vho  was  tenant  for  life  in  re*  ,  *Fran«, 

paainder  *  St«.  654, 
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maindcr  after  the  Duchefs,  under  the  fettlement  made 
on  his  marriage,  claimed  a  general  fine  of  the  feveral 
cuftomary  tenants  of  the  manors  of  Cockermouthy  &a 
in  the  county  of  Cumberland^  which  were  the  inheri- 
tance of  the  Duchefs ;  and  the  Duke  having  affeffed 
their  fines,  and  the  tenants  having  refufed  to  pay  them, 
the  Duke  brought  his  bill  in  the  Court  of  Chancery, 
to  eftabliih  his  right  to  thefe  iines  as  the  next  admitting 
lord.  The  bill  dated,  that  it  was  the  cuftom  of  thefe 
manors,  for  the  lord  or  lady  thereof  for  the  time  being, 
to  admit  the  feveral  tenants  of  the  manors  to  their  re- 
fpeftive  eftates ;  and  that,  by  virtue  of  fuch  admit- 
tances, the  feveral  tenants  had  a  right  to  hold  their  re- 
fpedive  eftates  during  the  joint  lives  of  fuch  tenant, 
and  fuch  admitting  lord  or  lady.  That,  in  confidera- 
ticn  of  fuch  admittances  from  the  lord,  the  tenants 
had,  time  out  of  mind,  refpedively  paid  to  fuch  ad- 
mitting lord,  a  fine  or  grejfum^  which  had  been  gene- 
.  rally  affeffed  by  the  lord's  fteward  at  a  court  held  for 
that  purpofe,  called  the  Court  of  Dimiffions.  And  that 
thefe  fines  or  grejfums  are  called  the  General  Fines j  and 
are  due  to  the  next  fucceeding  lord,  upon  the  death  of 
the  laft  admitting  lord,  by  whofe  death  there  is  a  ge- 
neral determination  of  the  eftates  of  the  tenants.  The 
fines  which  the  Duke  demanded,  were  the  general 
fines,  which  he  infifted  were  due  to  him,  as  next  ad- 
mitting lord,  upon  the  death  of  the  Duchefs.  And 
the  bill  fet  forth,  that  the  Duchefs,  being  the  lady  of 
•thefe  manors,  and  having  married  the  Duke,  a  court 
of  dimiiSons  was  held  in  the  names  of  the  Duke  and 
Duchefs,  in  order  to  grant  the  tenants  new  eftates, 

their 
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their  former  having  been  determined  by  the  death  of 
the  Duchef8*8  father.  And  at  fuch  court,  admittances 
wete  granted  to  the  feveral  tenants  during  the  joint 
lives  of  the  Duchefs  and  the  tenants.  That  upon  the 
death  of  the  Duchefs,  the  Duke  became  lord  of  the 
faid  manors,  and,  the  tenants  eflates  being  determined 
by  the  death  of  the  Duchefs,  the  Duke,  as  next  ad- 
mitting lord,  had  a  right  to  a  general  fine.  The  de- 
fendants, in  their  anfwer,  infifted,  that  by  the  cuftom 
of  thefe  manors,  a  lord  who  was  tenant  by  the  cur- 
tefy,  or  lady  tenant  in  dower,  had  no  right  to  a  general 
fine ;  and  that  they  were  only  obliged  to  pay  a  general 
fine  to  the  lord  who  comes  in  by  dcfcent,  or  to  him 
that  comes  in  loco  haredis.  They  infifted,  that  al- 
though the  Duke  was  become  tenant  for  life  of  thefe 
manors  by  the  Duchefs*s  death,  yet  no  fine  was  due  to 
him  ;  for,  if  he  had  been  tenant  by  the  curtefy,  no  fine 
would  have  been  due,  and  his  claiming  by  fettlcment 
could  better  his  cafe;  for  then  it  would  be  in  th« 
power  of  the  lords  of  fuch  manors  to  multiply  the  te- 
nants fines,  and  greatly  burthen  their  eftates,  if  fevery 
fuch  lord,  who  had  an  intervening  eflate  by  fettlement-, 
Ihould  be  entitled  to  a  general  fine. 

Lord  Chancellor  King. — The  principal  queftion  is, 
whether  a  fine  is  due  to  the  Duke  from  his  tenants, 
upon  the  death  of  his  Duchefs  ?  And,  in  refolving 
this  queftion,  it  is  firft  to  be  confidered,  upon  what 
account  thefe  general  fines  become  due.  Now,  it  ap- 
pears from  the  nature  of  thefe  admittances,  that,  upon 
the  death  of  the  laft  admitting  lord,  all  the  eftates  of 
the  tenants  which  are  held  under  his  admittances  are 

determined ; 
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determined ;  and  thdr  eftates  being  fo  determined.  It 
is  neceflary  for  the  tenants,  before  they  can  have  any 
new  eftate,  to  have  a  regrant  from  the  fucceeding  and 
next  admitting  lord ;  which  regrant  they  have  a  right 
to ;  and  that  right  gives  their  eftates  the  denomination 
of  tenant-right-eftates.  From  hence,  it  appears,  that 
the  fines  are  paid  upon  account  of  the  admiffion  to  the 
new  eflate,  and,  therefore,  that  the  lord  who  hath  a 
right  to  admit,  hath  a  right  to  the  fines :  the  lord 
grants  the  tenant  a  new  eftate,  and,  in  confideration 
of  that,  a  fine  becomes  due  to  him  from  the  tenant. 
The  only  queftion,  then,  feems  to  be,  whether  the 
Duke  hlth  a  right  to  admit,  and  the  tenants  feem  to 
agree  that  he  has ;  for  they  allow,  that  if  a  particular 
tenant  dies,  the  Duke,  upon  the  admiflion  of  his  heir, 
is  entitled  to  a  dropping  fine :  nor  can  the  Duke  be 
entitled  to  his  dropping  fine,  if  he  be  not  the  admitting 
lord.  And  if  he  hath  a  power  to  admit,  and  hath  a 
right  to  a  fine  upon  the  determination  of  a  particular 
eftate,  upon  the  death  of  a  particular  tenant,  why 
hath  he  not  an  equal  power  to  admit,  and  an  equal 
right  to  his  fines,  upon  the  determination  of  the  te- 
nants eftates  in  general,  by  the  death  of  the  laft  ad- 
mitting lord  ?  It  is  very  extraordinary  to  allow  it  in 
the  one  cafe,  and  not  in  the  other.  If  a  particular  te- 
nant dies,  his  eftate  is  determined,  and  his  heir  muft 
pay  a  fine  to  the  Duke  ;  yet,  if  the  laft  admitting  lord 
dies,  ail  the  eftates  of  the  tenants  are  determined,  and 
yet  the  Duke  has  no  right  to  a  fine.  It  h^th  been  ob- 
jedled,  that  this  is  multiplying  the  fines  of  the  tenants, 
and  fubjefting  them  to  frequent  burthens  of  this  kind : 
But  where  is  the  inconveniency  to  the  tenants  ?     They 
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are  ftill  to  hold  during  their  own  lives,  and  the  life  of 
the  lord  who  admits  them  ;  and  that  is  the  very  tenure 
of  their  eftates  :  nay,  if  a  leffee  for  years,  or  any  other 
dominus  pro  tempore j  fhould  admit  them,  their  eftates 
would  be  good,  according  to  thefe  admittances,  during 
their  own  lives,  and  the  life  of  fuch  lord ;  and  the  de- 
termination of  the  lord's  eftate  would  have  no  influence 
upon  theirs.  Indeed,  if  there  fliould  appear  to  be  any 
fraud  or  contrivance  in  a  fettlement  of  this  kind,  by 
putting  in  a  number  of  lives  fucceflively  on  purpofe  to 
multiply  the  fines  of  the  tenants,  this  court  would  un» 
doubtedly  interpofe  in  fuch  cafe,  and  relieve  them ; 
but,  in  the  prefent  cafe,  nothing  of  that  kind  can  be 
pretended. 

Thefe  are  my  prefent  thoughts  on  the  fubjeft; 
but,  as  an  iflue  has  been  infifted  on,  I  readily  agree 
to  it. 

An  iflue  was  accordingly  tried  at  the  bar  of  the 
Court  of  King's  Bench  by  a  jury  of  Middle/ex.  Whe- 
ther a  general  fine  was  due  to  the  Duke  of  Somerfet 
from  the  tenants  of  the  manors  of  Cockermouth,  &c.  as 
next  admitting  lord,  upon  the  death  of  the  Duchefs  of 
Somerfet.  And  the  jury,  by  the  direftion  of  the  court, 
brougJit  in  a  verdift  for  the  Duke  of  Somerfet. 

The  caufe  came  on  again  before  the  Chancellor, 
who  decreed  the  tenants  to  pay  their  fines,  and  gave 
the  Duke  his  cofts. 

§  25.  By 
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§  25.  By  the  cuftom  of  many  manors  in  Cumber* 
land  and  Wejimoreland^  a  fine  is  due  on  the  death  of 
the  laft  admitting  lord,  whether  fuch  lafl  admitting 
lord  was,  at  the  time  of  his  death,  in  poflefGon  of  the 
manor  or  not ;  and  this  cuftom  was  held  good  by  the 
Houfe  of  Lords. 


Lotfther 
V.  Raw, 
3  Bro.  Pari. 
Ca.  451. 


§  26.  fhilip  Duke  of  Wharton^  became  entitled,  by 
defcent,  to  feveral  manors  in  Cumberland  and  Wejlmore* 
land^  in  which  the  cuftom  was,  that  the  tenants  fhould 
pay  a  fine  upon  change  of  the  lord  by  death.  In  the 
year  172 1,  the  Duke  fold  thefe  manors  to  Vlx.Low' 
ther^  and  having  afterwards  withdrawn  himfelf  from 
the  kingdom,  he  died  in  Spain  in  the  year  172 1.  Mr. 
Lowther  alTefTed  a  general  fine  upon  all  the  tenants  in 
confequence  of  the  Duke's  death,  which  they  refufed 
to  pay.  He  then  filed  his  bill  in  Chancery  for  pay- 
ment  of  thefe  fines.  Lord  Talbot  difmifled  the  bill : 
but  the  Houfe  of  Lords  reverfed  the  decree,  and  de- 
clared, that  Mr.  Lowther  became  entitled  to  a  general 
fine  on  the  death  of  the  Duke, 


How  much 
may  be  de- 
manded as  a 
Fine. 


§  27.  With  rcfpect  to  the  quantum  or  amount  of 
fines,  it  is  probable,  that  when  fines  were  firft  introdu- 
ced, they  were  at  the  mere  will  and  difcretion  of  the 
lords  of  manors.  But  the  benevolence  of  fome  lords 
eftablilhed  fines  certain  in  fome  manors,  while  they 
continued  uncertain  in  others :  nor  does  it  appear  that 
the  courts  of  law  interpofed  before  the  reign  of  Queen 
Elizabeth^  to  moderate  the  exercife  of  the  lord's  right 
to  demand  whatever  he  pleafed,  where  the  cuftom  had 
left  the  amount  of  the  fine  uncertain. 

5       '  S  28.  It 
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§  28.  It  was  refolvcd  by  the  Court  of  King's  Bench^  Hobart  v, 
in  42  and  43  Eliz*^  that  if  the  fines  of  copyholders  .  Rep.  27*^. 
upon  admittance  be  uncertain,  yet  the  lord  cannot 
demand  or  exa£t  exceflive  or  unreafonable  fines  ;  and 
that,  if  he  does,  the  copyholder  may,  by  law,  refufe 
to  pay  them  ;  and  it  fhall  be  determined  by  the  opinion 
of  the  juftices,  before  whom  the  matter  is  depending^ 
either  upon  demurrer,  or  upon  evidence  to  a  jury,  upon 
confeffion  or  proof  of  the  yearly  value  of  the  land, 
whether  the  fine  demanded  was  reafonable  or  not* 
For,  if  the  lord  might  alTefs  exceflive  fines  at  his  plea* 
fure,  all  the  eftates  of  copyholders  would  be,  at  the 
will  of  the  lord,  defeated  or  deftroyed. 

§  29.  A  lord  of  a  manor  demanded  a  fine  of  5  /.  WIUowc'i 
6  s.  Sd*  for  an  admittance  upon  a  furrender  to  a  cot*  ,,  Rep.  i. 
tage  and  an  acre  of  paflure,  which  was  let  at  a  rack-^ 
rent  of  53  /.  a  year.  It  was  refolved,  ift.  That  al- 
though the  fine  be  uncertain  and  arbitrary,  yet  it  ought 
to  bc/ecundum  arbitrium  boni  virij  that  is,  reafonable, 
and  not  exceflive ;  for  exceffus  in  re  qualibet  jure  repro* 
batur  communu  The  common  law  forbids  any  unrea- 
fonable diflrefs ;  and,  if  an  excefQve  or  unreafonable  ( 
amercement  be  impofed  in  any  court  baron,  or  other 
court  which  is  not  of  record,  the  party  fhall  have  mo- 
derate mifericordia.  2d,  That  if  the  lord  and  tenant 
cannot  agree  about  the  fine,  and  the  lord  demands 
more  than  a  reafonable  fine,  the  fame  fhall  be  decided 
and  adjudged  by  the  court,  in  which  any  fuit  fhall  be 
brought  on  account  of  the  denial  of  fuch  fine.  3d, 
That  the  fine  demanded  in  this  cafe  was  unreafonable, 

Vql.  L  Aa  for 


354 


Title  X*   Copyffold.    Ch.i\.  §  29—32. 

for  this  was  not  a  voluntary  grant,  as  where  the  copy- 
holder has  but  an  eilate  for  life.  . 


Dong.  Rep, 
736.  n. 


$  30.  Thus  flood  the  dodrine,  the  fine  was  to  be 
aflefled  by  the  lord  9  and  whether  it  was  a  reafonable  one 
or  not,  was  a  queflion  for  the  confideration  of  the  court 
and  jury.  And  it  would  be  obvioufly  fubjeft  to  much 
fluduation  and  uncertainty,  to  prove  upon  a  trial  the 
annual  improved  value  of  land,  and  then  to  calculate 
how  much  of  that  value  fhould  be  paid  for  a  fine,  was 
likely  to  be  attended  with  fo  much  difTatisfaftion,  that 
recourfe  would  frequently  be  had  to  the  Court  of 
Chancery,  which  had  always  taken  upon  itfelf,  with* 
out  a  jury,  to  determine  what  fhould  be  a  reafonable 
fine. 


Middleton 
T.  Jackfooy 
Rep.  in  Cha. 
18. 

Popham  V, 
Lancafter, 
Id.  51. 


§31.  Lord  Keeper  Coventry ^  in  5  Cha.  f.,  and  again 
in  the  1 2th  of  the  fame  reign,  held,  that  one  year's 
improved  value  was  a  reafonable  fine ;  guarding  the 
decree,  that  one  year's  value  fhould  not  be  counted  a 
fine  certain,  but  referable  to  the  difcretion  of  the  court, 
whether  it  was  reafonable  or  not,  and  that  the  payment 
was  then  direded,  becaufe  it  was  reafonable. 


Morgan  v. 
Sciidamore» 
Id.  p.  2. 70. 


§  32.  In  29  Car.  2.  Lord  Nottingham  held,  that  two 
years  value  was  a  reafonable  fine ;  and  at  the  time  of 
this  determination,  two  years  value  was  not  a  much 
higher  payment,  than  one  year's  value  had  been  at  the 
time  of  Lord  Coventry*^  determination :  the  intereft  of 
money  had  been  reduced,  and,  from  that  and  other 
caufes,  the  value  of  land  had  rifen.     One  year's  value 
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might  be  near  as  large  an  aliquot  part  of  the  felling  price 
of  land  in  5  Cba.  i .  aS  two  year's  value  at  the  time  of 
Lord  Nottingham's  decrei.  ' 

§  33-  Froni  that  time  to  the  prefent,  the  idea  of  No  more 
two  years  value  being  a  reafonable  fine,  in  the  cafe  of  Years  Value 
a  fine  arbitrary,  or,  in  a  more  proper  phrafe,  arbitrable,   ^*?  ^^  "" 
has  prevailed  uniformly  :  and  the  adhering  to  this  rule   ^       j. 
has  been  a  matter  of  great  convenience,  though  it  can-   726.  n* 
not  befaid  to  be  a  matter  of  ftrift  juftice.     Two  years 
value,  the  intereft  being  at  6  per  cent.j  as  at  the  time 
of  Lord  Nottingham's  determination,  is  a  much  larger 
proportion  of  the  felling  price  of  a  copyhold  eftate  than 
the  fame  number  of  years  purchafe,  the  intereft  of 
money  being  at  4  or  5  per  cent.     But,  to  follow  the 
variations  of  price,  would  create  confufion  in  this  pro- 
perty, would  occafion  a  deprivation  of  it,  aiid  it  is  not 
the  true  intereft  of  the  copyholder.     Public  conveni- 
ence, therefore,  that  great  fource  of  law  and  juftice, 
has  eftablifhed  the  authority  of  the  rule  laid  down  by 
Lord  Nottingham.     It  feems,  therefore,  much  better 
for  the  copyhold  tenants,  and  for  the  public  advan- 
tage, as  there  is  a  great  deal  of  that  property  in  the 
kingdom,  that  the  fine  to  be  paid  upon  the  renewal  of 
the  copyhold  eftate  fhould  be  ftriftly  kept  to  that  fum, 
which  has  fubfifted  now  above  a  centur}',  namely,  two 
years  improved  value. 

§  .34*  It  has  been  determined  in  a  modem  cafe,  that    Grant  ▼. 
no  deduftion  is  to  be  made  out  of  the  two  years  full    ^  !j     °^^^' 
improved  value  of  a  copyhold,  on  account  of  the  land 
tax.     But  quit  rents  are  always  dedu6ted.- 

Aaa  S  35-  The 


35<5  . 

Halton  ▼. 
Haflell, 
Stra.  1042. 


Title  I.  Copyhold.  Ch.  W.  %  35 — 38* 

§  35.  The  fine  ihall  be  eftimated  according  to  the 
unproved  yearly  value,  not  according  to  the  rent  under 
a  leafe  fubfiding  by  licence  of  the  lord* 


Fines  muft 
be  afTeiTed 
feverally. 

4  Rep.  28  tf.  . 
Cra  Eliz. 

779- 
Grant  t. 

Aille^  Ante. 


S  36.  Where  a  perfon  holds  feveral  tenements  by 
copy  of  court  roll,  of  the  fame  manor,  in  confidera- 
tion  of  feveral  fervices,  the  lord  muft  aflefs  and  demand 
the  fines  fevcrally,  for  every  tenement  which  is  fo  held. 
For  the  tenant  may  refufe  to  pay  the  fine  for  one  te- 
nement, and  yet  pay  the  fines  for  the  others  :  and  to 
every  feveral  tenure,  there  is  a  feveral  condition  in  law 
tacite  annexed. 


When  Fines 
are  payable. 

Dalton  V. 
HaDimondy 
Cro.  Eliz. 

779- 

4  Rep.  2% a* 

Gilb.  Ten. 

218. 


§  37.  Where  the  fine  is  certain,  the  tenant  is  bound 
to  pay  it  immediately  upon  his  admittance.  But  where 
the  fine  is  uncertain,  the  copyholder  is  not  bound  to 
pay  it  immediately,  becaufe,  as  he  cannot  tell  what 
fine  the  lord  will  aflefs,  it  would  be  impoflible  for  him 
to  provide  himfelf  with  the  precifc  fum ;  and  therefore 
he  will  be  allowed  a  convenient  time  to  pay  it,  unlefs 
the  lord  fhall  appoint  a  certain  day  for  its  payment. 


recovering 
Fines. 

Doug.  R. 
727.  n. 


Remedies  for        §  38.  The  lord  may  bring  an  aftion  of  debt  againft 

his  copyholder  for  the  recovery  of  his  fine.  But,  if  a 
copyholder  in  fee  dies,  and  his  heir  waives  the  poflef- 
fion,  it  feems  doubtful  whether  the  lord  can  bring  an 
aSion  of  debt  againft  the  heir  for  his  fine.  Lord  Chief 
Baron  Gilbert  was  of  opinion,  that  the  heir  may  waive 
the  polTeflion  of  the  lands  in  the  lord's  court  j  and  if 
he  may  do  fo,  then  no  fine  is  due. 


Ten.  292. 
3  P.  Wins. 
151. 
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5  39.  If  a  copyholder  be  admitted,  and,  before  pay-   shuttlcworth 

ment  of  the  fine,  the  lord  dies,  and  the  manor' defcends   ^  w*?*^^' 

'  3  Mod.  240. 

to  his  fon  and  heir,  who  alfo  dies,  the  executor  of  the 
fon  may  maintain  an  a£Uon  of  ajfumffit  againft  the 
copyholder,  to  recover  the  fine-;  whether  it  be  a  fine 
certain,  or  at  the  will  of  the  lord. 

§  40.  By  the  ftatute  ^^Geo.  i.  c.  29.,  reciting  that 
doubts  had  arifen  in  the  law  refpe£ting  the  power  of 
lords  of  manors  to  feife  copyhold  lands,  parcel  of  their 
manors,  on  the  negled  or  refufal  of  perfons  to  come 
in  and  be  admitted  tenants,  it  is  enaded,  that  feme  » 

coverts  and  infants  may  be  admitted  to  copyhold  eftates 
by  their  attorney  or  guardian  j  and,  in  default  of 
appearance,  the  lord  may  appoint  a  guardian.  That 
upon  every  fuch  admittance,  the  fine  may  be  demanded 
by  a  note  in  writing  to  be  left  with  fuch  infant  or  feme 
covert ;  and  if  the  fine  be  not  paid  within  three  months 
after  fuch  demand,  the  lord  may  enter  on  the  copyhold, 
and  receive  the  profits  thereof,  until  he  is  paid  his  fine 
and  coils,  &c.  And  by  the  fourth  fedtion  it  is  enacted, 
that  guardians  and  hulbands  paying  fuch  fines,  fhall 
reimburfe  themfelves  out  of  the  rents  and  profits  of  the 
copyholds,  notwithilanding  the  deaths  of  fuch  infants 
and  feme  coverts. 

S  41.  Befides  a  fine,  there  is  alfo  a  cudom  in  many   Of  Heriotv 
manors,  that,  upon  the  death  of  every  tenant  who  was  p°-  ^^P* 
pofiefled  of  a  copyhold  eflate,  the  lord  fhall  be  entitled 
to  the  beft  beaft,  or*  averium^  which  belonged  to  fuch 
tenant.    In  fome  manors,  it  is  the  beil  chattel ;  under 
vhichy  a  jewel  or  piece  of  plate  is  included.    But  it  is 
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always  a  perfonal  chattel,  which,  immediately  on  the 
death  of  the  tenant,  being  afcertained  by  the  option  of 
the  lord,  becomes  vefted  in  him  as  his  property  ;  and 
is  no  charge  on  the  lands,  but  merely  on  the  goods 
and  chattels  of  the  tenant. 


Parker  t. 
Comblcford^ 
Cro.  £liz« 

7^5- 


§  42.  A  cuilom  that  the  lord  of  a  manor  fhall 
have  the  beft  bead  of  every  perfon  who  dies  within 
the  manor,  whether  he  be  a  copyholder  or  not,  is  a 
void  cuftom.  For  it  cannot  have  a  lawful  beginning 
between  the  lord  and  a  ftrangcn 


t  Ld.  Raym. 
994- 


§  43.  The  lord  is  only  entitled  to  a  heriot^  on  the 
death  of  the  tenant,  who  has  an  intereft  in  the  copy* 
bold  ;  and  not  on  the. death  of  perfons  for  whofe  lives 
a  copyhold  is  granted. 

m 

§  44*  Although  the  copyholder  be  oufted  or  diffeif- 
ed,  yet  the  lord  will  be  entitled  to  a  heriot  on  his 
death  ;  for  he  was  tenant  in  right,  notwithflanding  the 
oufter  or  difleifin; 


Norricc  v» 

Korrice, 
a  Roll.  Ab. 
7a.' 
March  R»  23. 


§  45.  A  copyholder  for  life,  where  the  cuftom  was, 
Jthat  i^the  tenant  died  feifed,  a  heriot  fhould  be  paid, 
was  difTeifed  or  ouiled  and  died  \  the  lord  having  firft 
granted  the  feignory  to  A.  for  99  years,  if  the  tenant 
ihould  fo  long  live,  remainder  to  B.  for  4000  years* 
Two  queftions  were  made :  i  ft.  Whether  the  heriot 
ihould  be  paid,  becaufe  the  copyholder  did  not  die 
feifed :  and  as  to  this,  the  court  held  clearly,  that  ^ 
beriot  was  due  and  payable ;  for,  notwithftanding  the 
oufter  and  diffeifm^  he  ftill  continued  legal  tenant,  and 

fuch 
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fuch  diffeifin  might  have  been  by  combination  to  defeat 
the  lord  of  the  heriot,  adly,  To  whom  the  heriot  Ihould 
be  paid :  and  as  to  this  the  court  held  clearly,  that  the 
remainder-man  for  4000  years  could  have  no  right  to 
it,  becaufe  the  copyholder  was  never  his  tenant ;  and 
as  to  the  grantee  for  99  years,  it  was  doubted,  becaufe 
the  moment  the  copyholder  died,  his  eftate  was  de- 
termined* 

§  46\  A  heriot  is  only  due  on  the  death  of  the  legal   Trln.  Coll 
tenant;  not  on  the  death  of  a  perfon  entitled  to  an    iVcrii.441. 
equitable  eftate  in  a  copyhold. 

§  47.  If  a  copyholder  for  life,  on  whofc  death  the  *  Ld.  Ray, 
lord  is  entitled  to  heriot,  becomes  s^  bankrupt,  and  the 
copyhold  is  afligned  for  the  benefit  of  the  creditors, 
this  tranfmutation  of  the  tenant  by  a£t  of  parliament 
fhall  not  work  a  prejudice  to  the  lord,  who  fhall  have 
a  heriot  on  the  death  of  the  copyholder,  but  not  on 
the  death  of  the  aflignee. 

§  48.  No  heriot  is  due  on  the  death  of  a  married  Anon, 
woman,    becaufe   a   married   woman    can   have   no   Kcaw"84. 
chattels.  • 

s 

\ 

§  49.  In  many  manors  there  is  a  cuftomary  com- 
pofition,  as  10  or  20  Ihillings  in  lieu  of  a  heriot,  by 
which  the  lord  and  tenant  are  both  bound ;  provided 
it  be  an  indifputably  ancient  cuftom.  But  a  new 
compofition  of  this  kind  will  not  bind  the  heirs  or 
reprefentatives  of  either  party  ;  for  that  amounts  to  the 
creation  of  a  new  cuftom,  which  cannot  be  now  done. 

A  a  4  §  50.  If 
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§  50.  If  a  heiiot  be  due,  by  the  cuilom  of  the 
manor,  upon  the  death  of  the  tenant,  and  the  lord 
purchafes  part  of  the  tenancy ;  fpch  purchafe  will  not 
extinguiih  the  lord*s  right  to  a  heriot  \  for  the  tenant 
is  ftill  within  the  lord^s  homage, 


Snjigv.Fox,        S  5i«    Where  a  copyholder   is  bound  to  pay  a 
'  ^^^'      heriot,  and  he  conveys  part  of  his  copyhold  to  one 
perfon,  and  part  tp  apother,  the  heriot  will  be  mulr 
tiplicd.     / 

Bro.  Ab.Tit.       S  5^-   ^  ^^^  ^^^  ^f  heriot  cuftpm,  the  lord  may 
Hcriots,  a,  3.   ^^.^^  ^j^^  y^^  ^^  ^^  ^^  tenant,  or  wliatever  is  due  as 

2  Inlt.  131, 

AuRin  V.         ft  heriot,  wherever  he  can  find  it,  either  within  the 
I  Salk.  356.     manor  or  put  of  it,  even  on  the  highway. 


Parker 
▼.  Gag^, 
]  Show.  R. 
81. 


§  53.  In  trover,  on  npt  guilty  before  I^ord  Hdr//, 
the  queftion  being  about  a  horfe  feized  foir  ^  heriot, 
it  was  held,  that  either  heriot  fervice,  or  heriot 
euftom,  is  feizable  off  the  manor;  becaufe  it  lies  ia 
prender;  and  heriot  fervlee  i$  fo^nded  pn  anpept 
??nuret 
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Sedion  i, 

AS  copyhold  eilates  were  originally  held  by  the 
loweft  and  moft  abjeft  vaflals,  the  marks  of 
feudal  domination  continue  mnch  ftronger  in  this 
tenure  than  in  any  other.  So  that  copyholds  are  not 
only  fubjed  to  the  fame  forfeitures  as  eftates  held  ii| 
focage^  but  alfo  tQ  a  variety  of  other  forfeitures  incident 
|o  this  tenure* 


S  a.  If  a  copyholder  is  attainted  of  high  treafon,   Atttinderqf 
|u8  ^tes  1$  forfeit^  to  th?  lord  pf  th?  maaor ;  not  pdooy?  ^ 

to 
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Roc  ▼.  Hicksj 
J  Wi]f.  13. 


AKenation 
contrary  to 
the  Cuftom. 


Glib.  Ten. 
157- 
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to  the  king,  except  by  the  exprefs  words  of  an  ad  of 
parliament.  In  the  fame  manner,  if  a  copyholder  is 
attainted  of  felony,  his  eftate  becomes  forfeited  by  the 
cuftom  to  the  lord  of  the  manor. 

5  3.  A  perfon  to  whom  a  copyhold  is  devifed,  but 
who  is  convi£bed  of  felony  and  hanged  before  admit- 
tance, does  not  forfeit  fuch  copyhold. 

5  4.  Mr.  Jeffcreys  devifed  a  copyhold  to  his  neicc, 
EHzxibeth  Jeffereys^  who  was  tried  and  convifted  for  the 
murder  of  the  teilator,  and  was  afterwards  hanged. 
Mifs  J^ereys  was  not  admitted,  nor  ever  did  any  aft 
to  fhew  that  fhe  was  the  lord's  tenant.  The  court  was 
of  opinion,  that  Mifs  Jeffcreys  had  no  legal  interefl  in 
the  eflate,  fo  could  have  no  legal  remedy  to  recover  it ; 
and  having  no  legal  jus  in  rr,  nor  ad  rem^  could  not 
forfeit  any  thing. 

S  5.  Copyholders  can  only  alien  their  eflates  in  the 
manner  prefcribed  by  the  cuflom  of  the  manor  in 
which  they  are  fituated ;  and  any  other  mode  of  alien- 
ation will  operate  as  a  forfeiture.  Thus,  fays  Littleton^ 
(f.  74.)  if  a  copyholder  aliens  by  deed,  it  is  a  for- 
feiture ;  for  a  copyholder  being  only  a  tenant  at 
will,  fuch  an  aft  would  amount  to  a  determination 
of  his  will. 


I  Inft.  59  «• 

n.  3. 

Co.  Sup*  f.  10. 


§  6.  Lord  Cole  fays,  that  if  a  copyholder  makes 
a  charter  of  feoffment,  or  a  deed  of  demife,  for  life, 
without  giving  livery  of  feifin,  it  is  no  forfeiture  j  be- 

caufe  nothing  paffes. 

According 


€C 
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According  to  Roll^  though  livery  is  not  made,  yet   1  Roll.  Ab, 
the  feoflfment  is -a  forfeiture,  if  there  be  a  letter  of  at-  &  ,*jf' 
torney  to  deliver  feifin ;  becaufe  then  the  feoffee  may 
at  any  time  perfeft  the  conveyance.    And  he  thinks 
that  Lord  Coke  ought  to  be  imderflood  with  this  dif« 
tinftion. 

Mr.  Hargrave  does  not  acquiefce  in  RolPs  doflrine ; 
For  (fays  he)  the  criterion  of  forfeiture  of  a  copy- 
hold by  alienation  feems  to  be,  the  aftual  pafling  of 
an  unlawful  eilate,  to  the  lord's  prejudice ;  and  in 
•*  the  cafe  of  the  feoffment,  no  intereft  can  pafs  until 
**  livery,  nor  is  it  ftridly  true  that  the  feoffee  may  at 
**  any  time  perfeft  the  conveyance ;  for  it  is  poflible 
*^  that,  before  livery,  the  feoffor  may  revoke  the  power 
**  of  attorney,  or  the  attorney  may  die,  or  refiife  to 
^*  execute  the  authority. 

5  7«  It  is  alio  faid  in  Roll's  Abridgement,  that  if  a   1  Roll.  Ak 
copyholder  bargains  and  fells  his  copyhold  to  another  5°  •  p- '  i. 
in  fee,  it  is  a  forfeiture,  although  the  deed  be  not  in-  Co.Sup.f.iou 
rolled.     But  this  doctrine  has  been  frequently  denied 
to  be  law ;   for  a  cppyhold  eftate,  not  being  within 
the  Statute  of  Ufes,  does  not  pafs  by  fuch  a  con- 
veyance. 


§  8.  A  leafe  for  years  of  copyhold  lands  by  inden-  Making 

turc,  or  by  parol,  is  a  forfeiture ;  unlefs  there  be  ah  traryto  the" 

cxprcfs  cuftom  to  warrant  it,  and  that  cuftom  muft  be  ^"l*^"™' 

\  *  '  Jackman  v. 

tune  out  of  mind«  Hoddefton, 

Cro.  £liz. 

S9-  By 


3^4 

4  Rep-  26  tf. 
l.uttrcll  ▼. 
We  ft  over, 
I  Roll.  Ab. 
507.  p.  8. 
Cro.  J  a.  308. 
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5  9*  By  the  general  cuftom  of  all  manors,  a  copy- 
holder may  make  a  leafe  for  one  year.  But  where  a 
copyholder  leafed  his  copyhold  for  one  year,  and  fo 
from  year  to  year,  during  the  life  of  the  leffor,  referving 
to  the  leffor  in  every  year  the  25th  day  of  March ;  it 
was  held  to  be  a  forfeiture ;  for  it  was  a  leafe  for  two 
years  at  leaft,  referving  one  day,  fo  that  a  greater  eftate 
than  for  one  year  paffed  in  intereft ;  and  the  referv- 
ing a  day  in  every  year  was  but  a  fliift  to  avoid  the 
forfeiture. 


Mat'licws  V. 
Whcaton, 
I  i?oU.  Ab. 
508.  pi.  10. 
Cro.Car.233, 
Gilb.  Ten. 
232. 


§  10.  A  copyholder  agreed  to  make  three  feveral 
leafes  by  indenture,  one  to  commence  after  another, 
there  being  two  days  between  the  end  of  the  firft  and 
the  commencement  of  the  fecond,  and  fo  between  the 
fecond  and  the  third;  and  made  them  accordingly, 
and  fealed  them  at  the  fame  time  :  this  was  held  to  be 
a  forfeiture ;  for  it  was  an  apparent  frauds  and  a  greater 
eftate  than  for  one  year  paffed  prefently. 


^  covenant 
that  a  Perfon 
iball  enjoy 
is  no  For* 
feiture. 

Mountague'e 
fafe,  Cro.Ja. 
301. 


§11.  Where  a  copyholder  made  a  leafe  for  a  year 
only,  according  to  the  cuftom,  and  covenanted  that, 
after  the  end  of  the  year,  the  leffee  fhould  have  and 
enjoy  the  fame  lands  for  another  year,  and  fo  de  anno 
in  annum  for  ten  years,  it  was  held  by  Telverton  to  be 
|io  fuch  leafe  as  would  make  a  forfeiture ;  becaufe  the 
leffee  had  a  lawful  eftate  but  for  one  year  only ;  and 
the  court  agreed  with  him, 


Ten.  233. 


§  1 2.  Lord  Chief  Baroii  Gilbert  feems,  in  the  firft 
Uiftsmce,  to  doubt  this  caf«i  for  ^*  the  words  covenant 
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**  and  grant  make  a  leafc,"  &c.  He  afterwards^  how- 
ever, fays ;  **  But,  in  another  cafe,  it  was  held  that 
*^  thefe  words  by  conftrudion  might  make  a  leafe, 
**  where  the  lands  might  be  let ;  but  otherwife,  where 
^^  the  lands  could  not  be  let :  which  difUn£tion  feems 
**  very  reafonable,  for  the  words  themfelves  do  not 
**  import  a  leafe ;  and  it  would  be  a  very  injurious 
^^  conftru£tion  to  make  them  a  leafe,  and  fo  a  forfei- 
**  ture,  when  they  only  import  of  themfelves  a  cove- 
«  nanL" 

It  is  faid  mBacon^s  Abridgement y  Tit.  Leafe,  (1. 6.),  that 
in  fuch  a  covenant  it  would  be  better  if  it  were  worded, 
te  permit  andfuffer  the  leflee  to  have,  hold,  and  enjoy 
the  la^ids  in  fuch  manner  ;  for  a  covenant  in  that  form, 
even  of  freehold  lands,  will  not  amount  to  an  immediate 
leafe,  becaufe  the  words,  permit  andfuffer^  prove  that 
thd  eflate  is  flill  to  continue  in  him  from  whom  the 
permiffion  is  to  come ;  for,  if  any  eftate  thereby  pafled 
to  the  covenantee,  he  might  hold  and  enjoy  it  without 
any  permiffion  from  the  covenantor;  and,  therefore, 
in  fuch  cafe,  the  covenantee  hath  only  the  bare  cove- 
nant for  his  fecurity  of  enjoyment,  without  any  adual 
eflate  made  over  to  him. 

§  13.  Mr.  Hargrave  appears  to  acquiefce  in  this    ilnft.  5941. 
doftrine.     "  Becaufe,  (fays  he),  though  in  general  a   °*  ^ 
"  covenant  amounts  to  a  leafe,  yet  it  feems  harfh  to 
*'  give  fuch  a  conftruftion,  where  a  leafe  amounts  to  a 
"  forfeiture,  and  the  intention  of  the  parties  may  have 
^*  effeft  by  way  of  agreement ;  and,  in  a  modern  cafe, 

«  it 
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**  it  was  fettled,  that  an  executory  agreement  for  a 
'^  leaFe  of  a  copyhold  eftate  ihall  not  operate  as  a  for- 
feiture. 


I  Roll.  Ab. 
508.  p.  14. 


Wafte. 

I  Inft.  63  «• 
Glib.  Ten. 

Ante,  ch.  3. 


$  14.  A  leafe  made  by  licence  from  the  lord  is  no 
forfeiture ;  and,  in  fuch  a  cafe,  the  leffee  may  aiEgn 
over  his  term,  or  make  an  under  leafe,  without  any 
new  licence ;  for  the  interefl  of  the  lord  was  difcharged 
by  the  licence. 

§  I  ^.  Every  fpecies  of  wafte,  whether  voluntary  or 
permiflive,  which  is  not  warranted  by  the  cuftoms 
of  the  manor,  will  operate  as  a  forfeituee  of  a  copy- 
hold eftate. 


4  Rep.  37  a. 


§  1 5.  If  a  ftranger  commits  wafte  upon  a  copyhold 
eftate,  without  the  aflcnt  of  the  copyholder  himfelf,  it 
will  not  operate  as  a  forfeiture*  But  if  the  huft^and  of 
a  copyholder  commits  wafte,  it  will  amount  to  a  for- 
feiture. 


Att.  Gen. 
▼.  Vincent, 
a  Ab.  Eq. 
378. 


$  1 7*  A  copyholder  cut  down  more  timber  than  he 
could  juftify,  and  a  bill  being  brought  againft  him  for 
a  difcovery,  he  demurred,  becaufe  it  would  fubjeft  him 
to  a  forfeiture  as  being  wafte }  and  the  demurrer  was 
allowed. 


Dirdaimingr 
Tenure. 

Co.  Cop. 

f.57. 


§  1 8.  If  a  copyholder  difclaims  holding  of  his  lord, 
or  fwears  in  court  that  he  is  not  the  lord's  copyholder ; 
or,  if  the  fteward  fliews  the  court  roll  to  the  copy- 
holder, to  prove  that  his  land  is  held  by  copy,  and  the 

copyholder 
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copyholder  aiTerts  his  eftate  to  be  freehold,  and  fhews 
a  deed,  under  which  he  pretends  to  have  a  freehold, 
and  tears  the  court  roli,  thefe  a£ts  will  operate  as  a 
forfeiture. 

§  1 9,  But  if  a  copyholder,  in  prefence  of  the  court,  la. 
fpeaks  irreverent  words  of  the  lord,  as,  that  he  exacts 
and  extorts  unreafonable  fines,  and  undue  fervices; 
this  is  fineable  only,  and  no  forfeiture.  So,  if  a  copy- 
holder fays  in  court,  that  he  will  devife  means  to  be 
no  longer  the  lord's  copyholder,  this  is  neither  caufe 
of  fine  or  forfeiture :  for  perhaps  the  means  he  in- 
tended were  lawftil,  by  conveying  away  his  copy- 
hold. 

§  20.  Copyhold  eftates  are  alfo  fubjeft  to  forfeiture  Rcfural  to 
by  neglea  or  refufal  of  the  tenant,  to  perform  the  du-  ^rvk«/^^ 
ties  and  fervices  required  by  the  cuftom  of  the  manor,    j  RqU  ^b. 
Thus,  if  a  copyholder  neglefts  to  appear  at  the  court  5^^- 
of  the  manor  after  fummons,  he  will  forfeit  his  eftate.   229. 
But  to  make  this  a  forfeiture,  there  muft  be  a  particu-  ^<>-S»p.f-io* 
lar  warning  to  each  tenant,  or  a  general  notice  within 
the  parifh ;  after  which  it  is  a  forfeiture,  without  any 
exprefs  refufal ;  for,  unlefs  the  copyholders  attend,  no 
court  can  be  held ;  which  would  be  highly  prejudicial, 
not  only  to  the  lord,  but  alfo  to  the  tenants. 


S  21.  A  copyholder  negleded  to  do  his  fuit  an^    Hammond  ▼/ 
fervice  for  the  ^ace  of  three  years  together.     The  que-  ^bui7^*58' 
Jftion  was,  whether  this  was  a  fufficient  caufe  of  forfei-   Co.  Sup.  f.  10. 
ture.     It  was  faid  by  the  court,  that  it  was  no  caufe  of 
forfeiture,  if  a  warning  was  not  given  by  the  lord  of 

6  the 


368 


TitUJ^  Copybold.  Cb.y.  $21—25. 

the  dme  when  his  court  was  to  be  held,  and  notice 
thereof  given  to  the  copyholder  himfelf.  And  that 
the  withdrawing  of  his  fuit  by  a  copyholder  is  only 
fineable :  but  if  he  denies  to  do  his  fuit  and  fervice, 
then  it  is  a  forfeiture* 


Gilb.  Ten. 
130. 

Lat.  R.  14. 
113. 


S  22.  Where  the  lord  required  the  copyholder  to 
do  his  fendces,  and  he  anfwered,  if  they  were  due  he 
would  do  them,  but  it  fliould  be  tried  at  law  firft  whe- 
ther they  were  due  or  not.  This  was  held  not  to  be  a 
forfnture. 


Co.Cop.f.57. 

Oilb.  Ten. 
329. 


§  23.  If  a  copyholder  is  confined  by  ficknefs,  or  is 
afraid  of  being  arrefted,  or  is  a  bankrupt,  he  will  be 
excufed  from  attending  the  lord's  court. 


Co.Cop.  f.57. 

Dyer,  %il  b» 
Gilb.  Ten. 
931. 


§  24.  When  the  copyholders  are  aflembled  in  the 
lord's  court,  they  are  bound  to  do  the  proper  bufinefs 
of  the  court ;  fo  that,  if  a  jury  or  homage  refiife  to 
prefent  the  articles  upon  oath,  it  will  amount  to  a 
forfeiture. 


Non-appear- 
ance of  the 
Heir  to  be 
admitted. 

GUb.  Ten. 
231. 


§  25.  Where  copyholds  are  defcendible,  the  heir  is 
bound,  on  the  death  of  his  anceftor,  to  come  to  the 
lord's  court,  and  require  to  be  admitted.  If  he  ne- 
gleds  to  appear  within  the  time  prefcribed  by  the  cuf* 
tom,  a  proclamation  is  made  for  him  to  come  in,  and 
be  admitted  ;  if  he  does  not  then  appear,  farther  pro- 
clamations are  made  at  the  two  or  three  next  courts, 
according  to  the  cuftom  of  the  manor ;  and  if  the  heir 
does  not  appear  immediately  after  the  laft  proclamation, 
the  lord  may  (eife  the  copyhold  as  forfeited. 

9  S  ^6.  If 


TitU  X.   Capyhld.   Ch.  v.  §  26^28*  369 

§  26*  If  the  heir  of  a  copyholder  is  beyond  fea,  at   Gtlb.  Ten. 
the  time  of  his  anceftor*s  death,  or  if  he  is  within  age,* 
mm  compos  mentis^  or  in  prifon,  his  non-appearance  -at 
the  lord^s  court  to  be  admitted,  will  not  amount  to  a 
forfdtve. 

§  27.  The  cuftom  of  a  manor  was,  that  thofe  who   LecKford't 
claimed  copyholds  by  defcent,  ought  to  come  at  the   g^RL.  gg. 
firft,  fecond,  or  third  court,  upon  proclamations  made,    tV^vf  *?'i['*^ 
to  take  up  their  eftates,  or  elfe  they  ihould  be  forfeited,   v.  Kelfey, 
A  tenant  of  the  manor  having  iffue  inheritable  by  the   s.^^P- 
cuftom,  died,  fuch  iffue  being  at  that  time  beyond  fea^ 
the  proclamations  all  paiTed,  and  the  heir  did  not  i:e« 
turn  in  two  years;  but,  upon  his  return,  he  prayed 
to  be  admitted  to  the  copyhold,  and  proffered  the  lord 
his  fine  in  court,  which  the  lord  refufed  to  accept,  or 
to  admit  the  heir,  but  feized  the  land  as  forfeited. 


It  was  adjudged  ihat  this  was  no  caufe  of  forfeiture, 
becaufe  the  heir  was  beyond  fea  at  the  time  of  the 
proclamations,  and  the  lord  was  at  no  prejudice,  for 
he  had  taken  all  the  profits  of  the  land  in  the  meaa 
time. 

$  2&.  It  feems  to  be  now  held,  that  there  muft  be  Ld.  Salit 
a  particular  cuftom  to  warrant  the  forfeiture  of  a  copy^^  i^Keb.^87. 
hold,  by  the  mere  non-appearance  of  the  \i6x  to  be 
admitted  J  and  that,  by  the  general  cuftom,  the  lord 
is  only  authorized,  in  a  cafe  of  this  nature,  to  feize  the 
land,  until  the  tenant  comes  in  to  be  admitted.  It  is 
alfo  required,  that  all  the  proceedings  fhould  be  ftridly 
conformable  to  the  cuftoms  of  the  manor,  and  the  pro* 

Vol.  L  B  b  damadons 
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chimations  proved  viva  voce^  and  not  by  the  court  rolls 
only,  otherwife  no  forfeiture  wUl  incur. 

RoeT.Helier»       (  20.  At  a  court  Icet  and  court  baron,  holden  for 
162!™    ^^'    ^^^  manor  oi  Feathtrjlone  in  1785,  the  homage  pre- 

fented  the  death  of  Sir  5.  Helier^  and  an  entry  of  a 
proclamadon  on  the  rolls  was  made  as  follows :  ^^  At 
^^  this  court  public  proclamation  was  made  for  the  firft 
**  time  for  the  heir  of  Sir  S.  Helier  Knight,  deceafed, 
'^  to  come  into  court,  and  be  admitted  tenant  to  ail 
^^  ^nd  fingular  the  feveral  mefluages,  &f^«  within  the 
*'  precinfts  of  this  manor,  whereof  the  faid  Sir  5* 
*'  Helier  died  feifed,  or  elfe  the  fame  would  be  feifed 
^'  by  the  lord  of  the  faid  manor,  for  want  of  a  tenant. 
^^  But  nobody  came  who  {hewed  any  title  to  the  fame ; 
^^  therefore  fuch  default,  and  this  proclamation,  are 
*'  recorded."  Two  other  fimilar  proclamations  were 
made  at  two  fubfequent  courts,  &c.'  By  an  entry  on 
the  rolls  of  a  fmail  court  and  court  baron,  holden  on 
the  14th  January  1786,  it  appeared  as  follows  :  ^*  At 
^*  this  court,  a  precept  was  iflfued  by  the  (teward  of 
V  the  ^lanor,  iiihd  delivered  to  W.  B.  bailiif  and  officer 
^^  of  the  manor,  diredting  him  to  feife  into  the  hands 
**  of  the  lord,  all  and  fmgular  the  feveral  copyhold 
mefiuages,  &c.  "which  are  fituate  and  being  in  J^a^ 
therjloney  within  the  precin&s  of  the  manor^  of  which 
*'  Sir  S.  Helier  died  feifed ;  and  to  return  the  prec^ 
^  at  the  next  court  to  be  holden  on,**  l^c*  By  an- 
other entry  on  the  rolls  at  a  fmall  court  and  court  ,baroa 
holden  on  the  4th  February  1786,  it  appeared  as  foU 
lows :  *^  At  this  court,  W.  B.  bailiff  of  this  nian<^  and 
^^  officer  of  this  court,  returned  the  prec^,  whidi 
6  ««  ifiued 


TttleT.   Copyloid.  Ch.y.  §45.  •     371 

**  ifliiedi  and  was  delivered  to  him  at  the  laH:  tbxai 
"  holden  for  this  manor^  in  every  thing  obeyed  and 
<^  executed,  to  wit,  that  he  had  taken  adual  poifeffion 
^  of,  and  feifed  into  the  hands  of  the  lord  of  the  ma* 
••  nor,  all  thofe  four  feveral  copyhold  meffuages,  ?sfr. 
"  whereof  the  faid  Sir  S.  Helier  died  feifed,  as  by  the 
*•  faid  precept  he  was  commanded/'  At  a  fubfequeht 
court,  the  lord  of  the  manor  granted  the  faid  copyhold 
premifes  to  a  ftranger,  his  heirs  and  afligns  for  ever, 
according  to.  the  cuflom  of  the  faid  manor,  who  wa$ 
admitted  tenant,  and  paid  the  lord  a  fine  of  692  A  and 
made  his  fealty. 

ff 

The  heirs  at  law  of  Sir  S.  Helier  did  not  apply  to  be 
admitted  until  the  year  1788,  when  they  were  refufed ; 
and,  in  confequence  thereof,  brought  tlicir  ejeftment ; 
and  a  verdi£i:  was  found  for  the  plaintiffs,  fubje^  to  the 
opinion  of  the  court  upon  the  above  cafe. 

After  feveral  arguments,  Lord  Chief  Juftice  Kenyan 
is  reported  to  have  faid ;  "  The  firft  point  made,  is  on 
*^  the  fuppofed  forfeiture  by  reafon  of  the  heirs  of  Sir 
"  S.  Helier  neglefting  to  come  to  the  lord's  court  to 
^  be  admitted  as  his  tenants,  and  to  fatisfy  the  lord's 
^'  claim  of  the  fruits  of  his  tenure.  I  caimot  but  ob- 
**  ferve,  that  the  intereft  of  the  lord  of  this  manor 
was  not  very  deeply  concerned  in  the  heirs  not  com- 
ing to  be  admitted,  becaufe  it  is  ftated,  that  no  fine 
^  was  due  on  admiflioii.  The  cafe  does  not,  indeed, 
^^  ftatc  that  he  had  a  minute  intereft,  namely,  a  relief 
**  of  3  J.  6  ^. ;  but,  however  fmall  this  fruit  of  tenure 
^^  was^  the  lord  undoubtedly  had  a  right  to^  it,  and  to 

B  b  2  «  fee, 
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**  fee,  by  the  infpeftion  of  his  court  rolls,  who  were 
•*  his  tenants.     But  the  feverity  of  the  law  in  thcfe, 
^^  as  in  all  other  cafes  of  forfeiture,  warrants  the  courts 
^^  in  taking  care  that  there  is  the  greateft  accuracy 
*^  in  the  lord's  proceeding.     It  is  fo  in  the  cafe  of  out- 
^^  lawry,  and  all  cafes  of  criminal  proceedings.    Se* 
^^  veral  cafes  were  mentioned,   which  ihew  that  a 
*^  general  forfeiture  of  a  copyhold  eftate,  for  not  com- 
^^  ing  in  to  be  admitted,  does  not  accrue,  unlefs  there 
^^  be  a  cuftom  to  warrant  it.    In  fuch  cafes,  the  lord 
^^  has  only  a  right  to  enter  into  poifeflion,  to  fatisfy 
*•  himfelf  of  the  injury  he  fuftains  for  the  want  of  a 
^^  tenant ;  he  can  only  retain  the  pofleflion  quotipjue. 
^^  It  feemed  almoft,  and  would  have  been  properly 
^^  admitted  in  the  argument^  that  if  the  lord,  having 
**  a  right  to  feize  quou/que^  did  feize  abfolutely,  there 
^^  was  a  defed  in  the  feizure,  which  vitiated  the  whole. 
^*  But  it  was  contended  that  there  was  no  defe£t  in  the 
*'  feizure,  for  that  the  court  might  prefume,  for  any 
U  thing  that  appeared  to  the  contrary,  that  the  lord 
^  did  only  feize  till  a  tenant  came  in  to  be  admitted, 
^'  and  that  omma  prefumuntur  folemmtur  ejffi  oRa.    But 
^^  I  think  that  fufficient  appears  in  the  cafe  to  ihew, 
^  that  the  feizure  was  irregular.    A  feixure  generally 
^^  and  undefined,  muft  neceflfarily  be  a  feizure  of  the 
**  whole  property ;  if  it  were  not,  what  other  line  could 
«  be  drawn  ?    So  an  entry  upon  an  eftate  generally, 
*«  is  an  entry  for  the  whole  j   and  if  it  be  for  lefs,  it 
^*  fliould  be  fo  defined  at  the  time.    The  cafe,  how- 
•<  ever,  does  not  reft  on  this  obfervation,  for  we  col- 
**  lea  from  fubfequent  afts  of  the  lord,  which  are  un- 
««  ambiguous,  what  his  idea  was  when  he  did  feize, 

**  for 
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^  for  he  made  an  abfolute  grant  of  the  whole  of  this 
"  property  to  the  defendant,  his  heirs  and  affigns  for 
"  ever,  taking  a  fine  of  692  /.  on  his  admiffion.  Then 
"  I  am  bound  to  fay,  that  the  lord  entered  as 
^  for  an  abfolute  forfeiture ;  and  as  this  is  a  proceed- 
"  ing  where  the  moft  ftrift  regularity  is  neceffary  in 
"  all  its  parts,  we  are  warranted  in  faying,  that  here 
•'  was  no  feizure  binding  on  the  parties." 


Judgment  was  given  for  the  heirs  of  Sir  5.  Helier. 

§  30.  The  lord  of  a  manor  cannot  bring  a  bill  OaytonT. 
againft  copyholders  to  compd  them  to  come  in  and  be  ^\^^ 
admitted  tenants ;  for  he  has  his  remedy  at  -  law,  by 
making  proclamations  fo  many  court  days.  But  if 
there  be  any  confuiion  arifing  from  copyhold  lands 
being  blended  together,  the  lord  may  bring  a  bill  of 
difcovery,  to  afcertain  the  lands*  ^ 

§  31.  By  the  particular  cuftom  of  fome  manors,    Non-appcar- 
the  non-appearance  of  a  perfon  to  be  admitted,  to   *"*=^  ^[  ■ 

Surrenderee. 

whom  a  copyhold  has  been  furrendered,  amounts  to  a 


King  V. 


forfeiture.     But,  in  a  cafe  of  this  kind,  infancy  will   DIUinfirfYon, 

r  .    ^  Mod.  221. 

"C^«-  I  Salk.  386. 

S  32.  The  non-appearance  of  a  devifee  of  a  copy-  Non-appear^ 
hold  to  be  admitted,  operates,  in  general,  as  a  forfeit-   ^^\^^  * 
urc.     But  where  a  copyhold  was  devifed  to  fix  per-   ^^  ^^ 
fons  on  certain  trufts  j  one  offered  to  be  admitted,  and   Hutton, 
to  pay  his  proportion  of  the  fine,  but  the  lord  refufed, 
unlefs  he  would  pay  the  whole ;  the  other  five  de- 
clined the  truft.      The   lord,  after  three  proclama- 

B  b  3  tions 
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tk>ns  for  the  fix  truftees  to  come  in  and  be  admitted, 
feized  for  a  forfeiture.  The  court  held,  that  the  lord 
ought  to  have  admitted  the  perfon  who  oSered  himfelf, 
and  then  he  might  have  proceeded  to  recover  his  fine 
fifom  the  fix  devifees,  if  it  was  due  either  bv  law,  or 
the  cuftom  of  the  manor ;  and  that  he  had  been  too 
hafty  in  entering  for  a  fuppofed  forfeiture,  before  ad- 
mittance. A  feizure  quoufque  is,  until  fomebody  comes 
to  be  admitted ;  one  comes  and  offers  to  be  admitted : 
fo  it  was  clear  the  lord  had  no  right  to  feize. 


Rcfufal  to 
p;iy  Finely 

DiJton  V. 
Haicniond* 
Cro.  iiliz* 

779^ 


S  33.  The  refufal  qf  a  copyholder  to  pay  the  fine 
due  on  his  admittance,  is  a  forfeiture,  provided  fuch 
fine  be  certain ;  but  where  the  fine  is  uncertain,  the 
refufal  of  the  copyholder  to  pay  the  fine  aflefled  by  the 
lord,  upon  the  ground  that  a  greater  fme  is  demanded 
than  is  warranted  by  the  cuftom,  will  not  amount  tQ 
a  forfeiture. 


Gardiner  v; 
Norman^ 


5  34.  If  the  fine  be  uncertain,  though  a  reafonable 
fine  be  aifefled,.  yet  as  no  man  can  provide  for  an  un- 
certainty, the  copyholder  is  not  bound  to  pay  it  pre- 
fently  upon  demand,  but  fhall  have  a  convenient  time 
to  difcharge  it,  if  the  lord  does  not  appoint  a  day  cer- 
tain for  its  paynient.     But  if  it  is  not  paid  on  the  day 


CroTc"  617     aPPO^^^d>  *^  eftate  will  be  forfeited. 


cafe, 
ijKcp,  i» 


S  35.  Though  the  fine  aflefled  be  reafonable,  yet 
the  lord  muft  appoint  the  time  and  placq  where  it  is  to 
be  paid  j  bccaufe  it  ftands  upon  a  point  of  forfeiture  of 
the  eftate  j  and  the  copyholder  is  not  obliged  to  carry 
his  fine  always  ^bout  him,    But,^  as  to  a  fine  certain, 

the 
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die  copyholder  is  obliged  to  pay  it*  immediately  upon 
admittance. 


-    §  3  6*.  If  a  copyholder  is  bound  by  his  tenure  to  the  Rcfufal  to 

r  •        '1  11111  p*y  ^o^» 

payment  of  a  certam  yearly  rent  to  the  lord,  and  he  ^    ^ 

refufes  to  pay  fuch  rent,  he  will  forfeit  his  copyhold,  f.  ^7 


Glib.  Ten. 
225. 


Such  a  refufal  muft,  however,  be  founded  on  an  idea, 
that  the  lord  has  no  right  to  the  rent,  which  implies  a 
difclaimer  of  the  tenure.  For  if  the  copyholder  ad- 
mits the  lord's  claim  to  the  rent,  but  fays  be  has  no 
money,  or  makes  any  other  excufe  of  that  fort^  it  is 
no  forfeiture* 


5  37*  If  a  copyholder  be  abfent  when  the  lord  de-   CrifpV. Freer, 
mands  the  rent,  and  no  perfon  is  there  to  pay  it,  which    J^'      ^' 
is  a  refufal  in  law,  yet  the  court  doubted  whether  it 
was  a  forfeiture,  as  it  did  not  amount  to  a  voluntary 
refufal :  and  two  of  the  judges  faid,  there  ought  to  be    jjob.  nr. 
a  demand  from  the  perfon  of  the  copyholder  to  make    J^'J|^-  ^  ^°" 
a  forfeiture. 


225. 


538.  Where  the  eftate  of  a  lord  of  a  manor  ceafes  g  Rep,  ^j  a, 
by  limitation  of  a  ufe,  and  is  thereby  transferred  to 
another  perfon,  who  demands  rent  of  the  copyholder, 
and  he  refufes  to  pay  it,  this  is  no  forfeiture,  without 
notice  given  to  the  copyholder  of  the  alteration  of  the 
ufe  and  eftate. 

S  39-  With  refpeft  to  the  perfons  who  are  capable   who  jnty 
of  committing  or  incurring  a  foifeiture  of  copyholds,     ^ 
Lord  Cokf  fays,  that  none  but  perfons  of  found  mind    f  °' /^*          , 
wd  underftanding  can  forfeit ;  fo  that  no  afl:  done  by  J 

Bb  4  an 
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an  idioti  lunatic,  or  infane  perfon^  will  operate  as  a 
forfeiture  of  a  copyhold. 

%  40.  By  the  ftatute  9  Geo.  i.  c.  zg.  L  5.,  it  is  en* 
afted,  that  no  infant  or  feme  covert  Ihall  forfeit  any 
copyhold  meiTuageSy  Iffc.  for  their  negleft  or  refiifal  to 
come  to  any  court  or  coyrts  to  be  kept  for  any  manor 
whereof  fuch  meflfuages,  bfc.  are  parcel,  and4o  be  ad« 
roitted  thereto ;  nor  for  the  omiifion,  denial,  or  re» 
fufal  to  pay  any  fine  impofed  or  fet  on  their  admit* 
tances,  §  6.  Provided,  that  if  the  fines  fo  impofed  fhall 
not  be  warranted  by  the  cuilom  of  the  manor,  or  Ihall 
be  unlawful,  that  then  fuch  infant  or  feme  covert  ihall  be 
at  liberty  to  controvert  the  legality  of  fuch  fine  x^r  fines. 


Extent  of 
Forfeiture. 

Tavcrncr  ▼• 
Crpmwell* 

GUb.  r<^t 


§  41.  A  forfeiture,  in  general,  only  extends  to  the 
copyhold  in  which  the  act  has  been  done.  For  if  a 
copyholder  be  feifed  of  black-acre  by  the  rent  of  3  rf., 
white-acre  by  th^  rent  of  41/.,  and  green-acre  by  the 
rent  of  6d.^  and  commits  wafle  in  black-acre,  it  is 
thereby  forfeited :  but  ihere  is  no  forfeiture  of  white- 
acre  or  green-acre.  For  although  they  are  all  in  one 
and  the  fame  hand,  yet  every  acre  is  held  feverally ; 
and  to  every  acre  there  is  a  feveral  condition  in  law 
tacitS  annexedt 


^i 


§  4a.  It  was  aUb  refolved  in  the  preceding  cafe, 
that  if  a  copyholder  who  holds  three  acres  feverally, 
furrenders  them  to  the  ufe  of  j1.  and  his  heirs,  and  the 
lord  admits  ji.  accordingly,  tenendum  per  antiqua  fer^ 
%)itia  inde  prius  debit  a  et  jure  confueta,  or  to  fuch  effe&, 
fmd  after  4*  commits  4  fo^rfeiture  in  bUck-acre^  he 


Audi  forfeit  that  onlyi  and  none  of  the  others ;  for  the 
tenendum  contmues  the  feveral  tenures. 

S  43*  So,  if  feveral  copyholds  efcheat  to  the  lord,   Id« 
and  he  regrants  them  to  another»  tenendum  per  anti» 
fuajervitia^  Esfr.  they  (hall  be  held  feverally,  as  they 
trere  before  the  efcheat 

^  44.  It  fhould,  however,  be  obferved,  that  wafte,   3  Keb.  £41. 
committed  in  any  part  of  a  copyhold,  is  a  forfeiture  of  21^/^.5 
all  the  lands  held  by  the  fame  tenure  with  that  part ; 
for  the  condition  in  law,  which  is  annexed  to  the  whole 
eftate,  is  broken. 

§  45.  It  is  faid  by  Lord  Coke^  that  a  prefentment  by   where  Pre- 
the  homage  is  neceflary  to  make  a  forfeiture,  in  thofe   f«nt")5nt " 

^  *  neceflary. 

cafes  where  the  lord  cannot  be  prefumed  to  have  notice   q^q     r 

of  himfelf ;  as  where  the  tenant  is  convifted  of  treafon   Gilb.  Tea. 

or  felony,  or  makes  an  alienation  contrary  to  the  cuf- 

tom.    But  it  appears  to  have  been  refolved  in  37  Eli%.   Cro.  Eliz. 

that  prefentment  is  not  abfolutely  neceifary,  but  for  the  499* 

lord's  better  inflru£tion  of  his  title  ;  and  that  the  lord 

may  take  advantage  of  a  forfeiture  before  prefentment. 

It  is,  however,^  fafer  to  get  all  forfeitures  prefented ; 

and  if  there  is  a  particular  cuflom,  it  muft  be  pur- 

fued. 

5  46.  Forfeitures  may,  in  many  cafes,  be  difpenfed  what  dif- 

with,  by  the  aa  of  the  lord.    Thus,  if  the  copyholder  ^pj'/fjfu^. 

has  broken  the  cuftoms  of  the  manor,  by  committing  co.Cop.r.6i. 

wafte,  refiifing  to  perform  his  fervices,  or  to  pay  his  Co.Sup.tii» 
rent^  tb$  forfeitures  ariiing  from  thefe  g^ls  may  be  d|f« 

penfed 


37? 


penied  with,  by  a  fubfequent  acceptance  of  rent,  or 
other  aft,  by  which  the  lord  acknowledges  the  copy, 
holder  to  be  his  tenant*  But  it  is  faid,  that  a  for- 
feiture arifing  from  any  ad;  done  by  the  copyholder, 
which  tends  to  the  deftru£tion  of  the  copyhold,  as  if 
the  copyholder  makes  a  feofifment,  cannot  be  di& 
penfed  with. 


Baker» 
iLcT.  36. 


§  47*  If  a  copyholder '  commits  a  forfature,  and 
the  lord  pro  tempore  having  a  legal  title,  grants  an  ad- 
mittance, it  will  operate  as  a  difpenfation  of  the  for- 
feiture, not  only  as  to  himfelf,  but  as  to  the  perfon  in 
reverfion  ;  for  fuch  a  new  grant  and  admittance 
amouilts  to  an  entry  for  the  forfeiture,  and  a  new 
grant.  But  a  lord  by  wrong,  cannot,  by  fuch  an  ad* 
mittance^  purge  the  forfeiture,  fo  as  to  bind  the  right- 
All  lord. 


Pafcall  T. 

Wood, 

3  Kcb.  641. 


G3b.  Ten, 


$  48.  A  copyholder  cut  timber  and  fold  it,  and 
died;  the  fucceeding  lord  brought  an  ejei^tment:  the 
defendant  pleaded,  that  in  trefpafs  t»x>ught  by  him,  the 
lord  (now  plaintiff)  juftified  for  taking  a  heriot.  And 
per  curiam^  juftification  for  heriot  fcrvice,  on  fdfin  of 
the  anceftor,  is  an  acceptance  of  the  heir,  as  tenant, 
and  purges  the  forfeiture. 

§  49.  It  was  faid,  in  this  laft  cafe,  that  where  there 
is  an  adual  entry  by  the  lord,  in  the  life  of  the  copy- 
holder, for  a  forfeiture  by  him,  no  acceptance  after  will 
purge  the  forfeiture.  And  though  it  never  was  pre- 
fented  by  the  homage,  that  is  not  material,  it  being  a 
thing  notorious. 

§  50,  Where 
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§  50.  Where  the  lord  is  ignorant  of  the  aft,  by . 

which  a  copyhold  has  been  forfeited,  no  aft  of  his  vnH 

operate  fo  as  to  difpenfe  with  the  forfeiture. 

• 
§  51.  If  the  lord  accepts  of  a  furrender,  not  know-   Mathcwi  ▼, 

jng   at  the  time   that  a  copyholder  has  conunitted   Cro!aiI^ 

a  forfeiture,  fuch   an  acceptance  will  not  difpenfe  ^ii* 

with  it. 

§  5^.   In  all  cafes  of  forfdture  of  copyhoId$,  the   Who  fhall 
lord  is  the  only  perfon  who  (hall  take  advantage  of  ta<t^  of  a 
fuch  forfeiture ;  and  even  a  leflee  for  years  of  a  manor   ^<>«'^«»t"''5- 
fliall  take  advantage  of  a  forfeiture  committed  by  a    "  ^^^^'  ^^' 
copyholder   of  the   manor ;    for   he  is  dominus  pr$ 
tempore. 

§  53.    Thus,  if  a  copyholder  for  life,  with  a  re-   9  Rep.  107 «. 
maindcr  over  for  life,  commits  a  forfeiture,  the  lord    *  ^ 
of  the  manor,  and  not  the  perfon  in  remainder,  (hall 
enter  for  the  forfeiture ;  and  ihall  retain  it  during  the 
life  of  the  perfon  who  committed  the  forfeiture. 

§  54.  In  all  cafes  of  forfeiture  for  treafon  or  felony  Dukeof  York 
by  a  copyholder,  the  krd  becomes  entitled  to  the  ^'^*'^*"» 
copyhold,  and  not  the  king,  unlefs  there  is  a  fpecial 
a£k  of  parliament  for  that  purpofe ;  and  where  by  the 
ftatute  laCha.  2.  of  Regicides,  the  forfeiture  was  given 
to  the  king  of  all  lands,  tenements,  and  hereditaments, 
fffc.  Lord  Hale  faid,  that  copyholds  were  not  included  j 
for  if  a  copyhold  was  forfeited  by  this  a£l,  it  would 
be  deilroyed,  and  pafs  by  letters  patent,  and  not  by 
furrender. 

S  55^  There 


38o 


Where    . 
Equity  re- 
lieves* 
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5  S^.  There  are  many  cafes  in  \^hich  courts  of 
equity  have  interpofed  to  moderate  the  rigor  of  copy- 
hold  cuftomS)  and  to  relieve  againfl  unreafonable  for- 
feitures. 


Thomas  ▼. 

Porter, 

1Cha.Ca.95. 


Na(h  T.  Eatl 
of  Derby, 
2  Vcf  n.  537. 


S  56.  A  copyholder  for  life  had  committed  a  for- 
feiture, by  cuttmg  down  timber  trees,  which  wzs  found 
fo  by  a  trial  and  verdid  at  law ;  and  the  lord  entered, 
and  admitted  the  defendant,  who  was  the  remainder- 
The  copyholder  exhibited  his  bill  to  be  relieved 


man. 


againft  the  forfeiture ;  oflFering,  if  it  ihotild  appear  to 
be  wafte,  to  make  fatisfitdion.  An  iflue  was  directed 
to  try  whether  it  was  the  primary  intention  of  the  copy- 
holder, in  cutting  down  the  timber,  to  commit  wafle ; 
and  it  being  found  for  ^he  plaintiff,  it  was  decreed,  he 
(hould  be  relieved,  and  that  the  defendant,  the  remain- 
der-man, (hould  deliver  up  the  poffeifion  to  the  plaintiff, 
and  account  for  the  melhe  profits. 

S  57.  A  perfon,  having  two  copyholds  held  of  the 
fame  manor,  cut  down  timber  in  the  one,  and  em- 
ployed it  in  repairing  the  other ;  pretending  that  he 
was  authorized  by  the  cuftom  of  the  manor,  the  timber 
being  affigned  and  fet  out  by  two  of  the  cuftomary 
tenants.  An  ejedment  vm  brought,  upon  the  fup« 
pofition  that  this  was  voluntary  wafte,  and  confequently 
a  forfeiture. 


Upon  the  firft  trial,  a  verdi£t  was  given  againft  the 
lord ;  but  upon  a  new  trial,  the  jury  found  againft  the 

cuftom. 


AbUI 
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A  bill  was  then  brought  in  Chancery  to  be  relieved 
againft  the  forfeiture.  It  was  admitted,  that  by  the 
cuftom,  when  timber  was  wanting  on  one  copyhold 
tenement,  the  lord,  by  his  woodman  or  bailiff,  might 
aflign  timber  for  repairs,  on  any  of  the  other  copy* 
hold  eftates. 

But  here  a  cuftom  was  fet  up,  for  two  tenants  to 
aflign  to  a  third,  which  might  be  prejudicial  to  the 
lord,  and  more  timber  might  by  that  means  be  cut 
than  was  neceflary ;  and  thriving  timber,  when  there 
might  be  found  enough  of  that  which  was  decaying, 
fit  for  repairs.  It  was,  however,  admitted,  that  the 
timber  was  of  fmall  value,  and  all  of  it  employed  in 
the  repairs  of  the  copyhold.  The  Lord  Keeper  re« 
lieved  the  plaintiff  againft  the  forfeiture ;  but  decreed 
him  to  pay  the  cofts  of  both  the  trials  at  law,  and  the 
cofts  of  this  fuit. 

5  58.  The  Court  of  Chancery  relieved  a  quaker  Cudmorc  v. 
againft  a  forfeiture  which  he  hs^d  incurred  by  not  ^  v7rn.  664, 
doing  fuit  and  fervice. 

S  59.  The  Court  of  Chancery  will  alfo  relieve  againft  cowpcr  ▼• 
an  exceffive  fine.    But  a  bill  in  Chancery  cannot  be  ^^£!^KVr 

'  3  P.  Wins. 

brought  by  a  fingle  copyholder  to  be  relieved  againft*  155. 
an  excei&ve  fine,  in  regard  the  fine  infifted  to  be  ex- 
ceffive ought  to  be  tried  by  a  jury.  But  a  bill 
might  lie  in  order  to  fettle  a  general  fine  to  be  paid 
by  all  the  copyhold  tenants  of  a  manor,  to  prevent  a 
muldplidty  of  fuits. 

5  ^^*  A  court 


38*  Title  I.   Copyhold.   Cb.  v.  §  ^Oi  ^i* 

Where  Relief       J  6o.  A  court  of  equity  wiU  not,  however,  inteN 

f^cd.  "  ^^"     P^^^  ^°  ^^^  ^^  ^^  kind,  unlets  there  arc  equitable 

drcumftances  vhich  entitle  the  party  who  has  com- 
mitted the  forfeiture  to  relief. 


Cox  ▼.  S  ^^»   Th^  plaintiff  brought  his  bill  to  be  relieved 

iAb.£q.'i2x.    againfl  the  forfeiture  of  his  copyhold  eftate.    The  cafe 

appeared  to  be,  that  he  had  been  guilty  of  the  greateft 
difobedience  poilible  to  his  lord ;  that  after  fix  feveral 
pttfentments  to  repair,  and  an  entry  by  the  lord  for 
the  forfeiture,  he  brought  an  eje&ment ;  and  when, 
upon  the  trial,  a  rule  was  entered  into  by  confent, 
that  upon  payment  of  4  /•  to  the  lord  for  his  cofts, 
(which  were  not  a  fourth  part  of  the  cofts  he  had  put 
the  lord,  to),  and -putting  the  eftate  into  repair,  he 
ibould  be  admitted  to  it  again ;  yet  he  never  complied 
with  the  rule,  nor  made  any  offer  of  coils  to  the  lord ; 
but  inflead  of  that,  brought  another  ejefhoient,  and 
was  nonfuited  \  and  after  nine  or  ten  years  more, 
brought  his  bill*  Upon  thefe  circumftances,  the  Lord 
Keeper  declared,  he  ought  to  have  no  relief,  ot,  if  he 
were  to  be  relieved,  yet  it  muft  be  upon  payment  to 
the  lord  of  all  his  cofts,  and  putting  the  eftate  into 
good  repair,  which  would  amount  to  more  than  his 
intereft  was  worth,  having  only  an  eftate  for  life :  and 
difmiffed  the  bill>  but  with  cofts. 

The  Lord  Keeper  likewife  declared,  that  though 
this  were  a  voluntary  wafte,  and  forfeiture,  (againft 
lyhich  it  was  objeded  that  this  court  never  gave  reliof  ), 
yet  he  thought  the  rules  of  equity  not  fo  ftri£k»  but 

that 
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that  relief  might  be  given  ev^  againft  Yolimtafy  wafte 
and  forfeiture. 

S  62.  A  copyholder  made  Ieafc8  not  warranted  by  Peachcy  t. 
the  cuftom  of  the  manor,  and  worked  a  quarry  of  ftone  prec.  in  Cha. 
from  his  freehold  lands  into  the  copyhold,  without  ^^^^  j. 
Ueence.  Afrerwards  his  fon  CBt  down  trees,  and  in-  227./ 
ciofed  liitime  of  the  copyhold  lands,  notwithftanding 
f^eral  repeated  admonitions  from  the  lord;  who 
brought  his  eje£tment,  and  had  a  verdifl  as  for  a  for- 
feiture.  On  a  bill  brought  for  relief,  Lord  Macclesfield 
was  clear  of  opinion,  that  there  was  no  foundation  for 
equity  to  interpofe  ;  that  it  would  be  to  alter  the 
nature  of  the  tenure  whereby  copyholds  fubfifted ;  that 
if  this  was  a  forfeiture  at  law,  a  court  of  equity  had 
nothing  to  do  with  it ;  and  that  it  was  like  the  cafe  of 
a  feoffment  or  fine  levied  by  a  particular  tenant,  againft 
which  there  could  be  no  relief ;  that  copyholders  were 
but  tenants  at  will,  though  it  were  according  to  the 
cuftom  of  the  manor ;  that  this  entirely  differed  from 
the  cafe  of  a  forfeiture  for  non-payment  of  rent,  or  of 
a  fine,  for  there  the  eftate  was  in  the  nature  of  a  fecu- 
rity  for  thofe  fums,  and  the  lord  might  be  recompenfed 
in  damages  and  cofts ;  that  making  a  leafe  for  years 
was  a  forfeiture,  as  it  was  a  determination  of  his  will, 
and  though  the  lord  fliould  refiife  to  grant  fuch  licence, 
yet  the  tenant  has  no  remedy,  nor  would  this  court 
compel  the  lord  to  grant  fuch  licence ;  that  though 
thefe  copyholds  are  mended  by  time,  and  are  in  the 
nature  of  an  inheritance,  yet  ftill  the  tenant  is  obliged 
10  obferve  the  law  and  cuftom  to  which  they  are  fub* 

jeai 


3*4 
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jeCk ;  that  thefe  cuftoms  are  in  the  nature  of  the  lind<^ 
^tion  of  an  eftate,  which  determines  on  the  breach  of 
them ;  and  that  unlefs  there  were  fome  equitable  or- 
cumftances  in  the  cafe  the  court  could  not  interpofe, 
as  that  would  be  to  repeal  and  deftroy  the  law. 


Wtrtj^.  §  63.   The  Court  of  Chancery  will  not  interpde 

2  Ab.  £q.       in  ^^  caf<^  of  heriots }    becaufe  the  cuftom  is  un* 
^7'*  reafisnable^  the  lofs  a  family  fuftains  being  thereby 

aggravated*. 


tthe; 


(    38s    ) 
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TITLE  X. 


COPYHOLD. 


CHAP.  VI. 

Of  the  ExtinguifbmenI  and  Sufpenfion  of  Copyholds. 


§  2.  Surrender  to  the  Lord, 

§•  Relea/e  to  the  Lord, 

6.  Conveyance  by  the  Lord. 

8.  Enfrancbifenient, 


15.  Wbhi  the  Lands  ceafe  to  Be 

demfable, 

16.  Bufpenfim  of  Copyholdu 


SefHon  i. 

17  STATES  held  by  copy  of  court  roll  may  be  ex- 
tinguifhed  in  feveral  ways  ;  for  whenever  an  eftate 
of  this  kind  ceafes  to.  be  held  by  copy  of  court  roll, 
according  to  the  cuftom  of  the  manor,  it  is  faid  to  be 
extinguifhed  and  gone. 

§  2.  Thus,  if  a  copyholder  furrenders  his  eflates  to  Surrender  to 
the  lord,  to  the  ufe  of  the  lord,  the  copyhold  is  thereby 
extinguifhed. . 

$  3*  It  is,  however,  neceflary  in  a  cafe  of  this  kind, 
that  the  lord,  to  whom  the  furrender  is  made,  ihould  * 
have  a  lawful  eftate  in  the  manor*  For  a  furrender 
by  a  copyholder,  to  a  perfpn  who  has  acquired  the 
manor  by  wrong,  will  not  operate  as  ah  extingulihment 
of  the  copyhold* 

Vol.  L  Cc  S  4- Error 
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Pitt  ▼.Moore, 
a  Show.  156. 
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§  4.  Error  on  a  judgment  in  ejcdment  in  the  Court 
of  Common  Pleas,  wKere,  on  a  fpecial  vcrdift,  the 
cafe  was,  that  a  bifhop,  being  diffeifed  of  a  manor  dur- 
ing Cromweirs  ufurpation,  a  copyholder  furrendcred 
to  the  difleifor,  to  difpofe  of  'the  copyhold  as  he  pleafed ; 
after  the  reftoration  the  bilhop  entered,  the  copyholder 
brought  his  ejeftment,  and  it  was  held  in  the  Common 
Pleas,  that  the  copyhold  was  not  extinguilhed,  and  that 
it  was  a  void  furrenden 


Releaff  to 
the  Lord. 

Glib.  Ten. 

300. 

Wakcford's 

cafcy 

I  Leon.  I02. 

Contra, 

Cro.  Ellz. 

21. 


Jd. 

Glib.  Ten. 

301. 


§  5.  If  a  copyholder  releafes  to  his  lord,  it  will 
operate  as  an  extinguifhment  of  the  copyhold.  So,  if 
the  lord  conveys  away  the  freehold  of  a  copyhold  to 
a  ftranger,  and  the  copyholder  releafes  to  the  ftranger, 
this  will  alfo  extinguilh  the  copyhold*  For,  although 
a  releafe  cannot,  in  its  own  nature,  pafs  away  a  pofTeflion, 
yet  it  may  amount  to  a  fignification  of  the  tenant's  in- 
tention to  hold  the  lands  no  longer ;  and  the  rule  is> 
that  every  thing  amounting  to  a  determination  of  the 
copyholder's  will,  to  hold  no  longer,  extinguiflies  the 
copyhold.  But,  if  a  copyholder  be  oufted  and  the 
lord  of  the  manor  difleiffed,  and  the  copyholder  releafes 
to  the  difTeifor,  nihil  operatur. 


Conveyance 
by  the  Lord. 

Lant'e  cafe, 
2  Rep.  16  b. 
4  Rep.  3 1  a. 


§  6.  A  conveyance  of  the  land  by  the  lord  to  the 
copyholder,  for  any  eftate  of  freehold,  or  even  for  a 
term  of  years,  will  extinguifh  the  copyhold.  For  the 
eftate  of  the  copyholder  being  only  at  will,  it  becom& 
merged  by  the  acceffion  of  any  greater  eftate. 


Smith  and 
Lane's  cafe, 
I  Leon.  170. 


§  7.  If  the  lord  demifes  the  lands  held  by  copy  to  ft 
ftranger,  for  years,  and  the  ftranger  afligus  over  his 

2  term 
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term  to  the  copyholder,  this  will  extinguifh  the  copy- 
hold ;  for  both  thefe  interefts  cannot  exift  in  the  fame 
'ptrion^  Jimul  et femelj  and,  confequently,  oneof  thenj 
muft  be  determined,  which,  of  neceffity  muft  be  the 
cuftomary  eflate ;  for  the  eft'ate,  at  common  law,  can- 
not merge  in  that ;  and,  when  common  law  and  cuf*  Hide  v. 
tom  come  together,  and  one  or  the  other  muft  necef-  Moo,  i  85. 
farily  ftand,  the  common  law  fliall  be  preferred,  and 
take  place  before  the  cuftom* 

« 

§  8.  The  next  mode  of  extinguilhing  a  copyhold   Enfranchlfc- 
eft  ate  is  by  enfranchifement,  by  which  the  tenure  is    ™^°^* 
changed  from  bafe  to  free.     This  may  be  done  by  the 
lord's  releafmg  to  the  copyholder  his  fignoral  rights 
and  fervices,  by  which  the  tenure  between  the  copy- 
holder and  the  lord  is  extinguiflied  ;  and  as  the  copy-    j  j^^  2^0  h. 
holder  was  tenant  at  will  to  the  lord,  which  created  a   ^^dcTit.  3a. 
privity  between  them,  the  releafe  enlarges  his  eftate, 
and  gives  him  the  freehold. 

§  9.  We  have  feen,  that  a  conveyance  of  the  free-  Vide  f.  6. 
hold  by  the  lord  to  the  copyholder  extinguiflies  the 
copyhold ;  for  in  faft  it  operates  iadircftly  as  an  enfran-^ 
chifement,  becaufe  a  freehold  and  .copyhold  tenure 
cannot  fubfift  together,  and  confequently  the  lefs 
worthy,  that  is  the  bafe  tenure,  becomes  merged  in  the 
freehold, 

§10.  Where  3  copyhold  is  enfranchifed,  either  by   Lit.  f.  146. 
a  releafe  of  the  fervices,  or  a  conveyance  of  the  free-    *  «.*©-*  ^ 
hold  to  the  copyholder,  the  premifcs  are  fevered  from 
the  manor,  and  will,  for  the  future,  be  held  of  the 
^   :  C  c  2  lord 
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Ibrd  paramount,  by  the  fame  fervices  as  thofe  by  whi<!h 
they  urete  held  of  the  lord  by  whom  they  were  en- 
franchifed^ 

§  II.  When  a  copyhold  eflattf  is  cttfranchifed,  all 
fervices  and  renders  to  which  fuch  copyhold  eflate  was 
fubjed  previous  to  the  enfranchifement,  become  ex- 
nn&  and  gone ;  nor  can  the  lord^  of  a  manor,  upon 
enfranchifement,  referve  to  himfelf  the  antient  fer- 
vices }  for  the  tenant,  in  confequence  of  the  enfran- 
chifement, muft  hold  of  the  fuperior  lord,  and  not  of 
the  lord  who  enfranchifes. 

Bntdihawv.  §  12.  In  an  a£tion  of  debt  to  recover  as.  6^.,  in 

1      r 

4  Tcrm'Rcp.    which  fum  the  defendant  was  amerced  for  not  attend- 
443'  Ing  a  court  baron,  it  appeared  that  the  defendant  was 

feifed  of  14  acres  of  land,  which  had  formerly  been  held 
of  the  manor  whereof  the  plaintiff  was  lord,  by  copy  of 
court  roll.  But  that  in  iS  Joe.  i.,  the  then  lord  of 
the  manor  made  a  feoffment  of  the  land  to  the  then 
copyholder,  referving  a  yearly  rent,  (which  was  flated 
in  the  deed  to  be  the  antient  yearly  rent),  for  all  man^ 
ner  of  fuits,  fervices,  and  demands  whatfoeven 

The  queftion  was,  whether  the  owner  of  this  land 
vr%&  bound  to  attend  the  plaintiff's  court. 

.  Lord  Kenyon  obferved,  that  the  principal  queftion 
was  fettled  by  the  ftatute  of  quia  emptoresy  1 8  Edw.  1 ., 
for  after  that  ftatute,  the  lord  could  not  by  any  deed 
referve  the  old  fervices,  when  he  conveyed  away  the 
eflate  in  refped  of  which  thofe  fervices  were  due  ;  as 

8         ^  the 
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the  tenant  mufl  hold  of  the  fuperior  lord.  By  the 
conveyance,  the  eftate  was  no  longer  parcel  of  the 
manor,  nor  held  of  the  manor,  neither  was  the  defen- 
dant's ancedor  any  longer  a  tenant  of  the  manor; 
therefore,  it  was  clear  that  the  defendant  was  not 
bound  to  attend  the  plaintiff's  court  as  a  tenant  of  the 
manor, 

§  13.  The  lord  of  a  man6r  who  enfranchifes  copy-   Ante,  eh.  i. 
holds,  muft  either  be  feifed  in  fee,  or  have  a  power    '  ^ 
to  convey  the  fee-  fimple  of  the  lands  to  the  copyholder, 
in  order  to  enable  him  to  enfranchife  them. 

S  14,  Although  a  copyholder  (hould  only  have  a 
particular  eftate  in  his  copyhold,  yet  he  may  take  an 
enfranchifement  which  (hall  be  deemed  abfolute.     But 
in  a  cafe  of  this  kind,  the  enfranchifement  fliall  be  for 
the  benefit  of  the  perfons  in  remainder,  who  would 
have  taken  the  copyhold  intereft  in  cafe  there  had  not 
been  an  enfranchifement ;  and  a  court  of  equity  will   Wynne  t. 
accordingly  direft  a  conveyance  from  the  heirs  at  law    ,  Bro!\ep. 
of  the  particular  tenant,  to  the  perfons  in  remainder,   5 'J-  adcd. 
on  their  paying  a  proportionate  part  of  the  confidera* 
tion  advanced  for  the  enfranchifement. 

§  1 5.  We  have  feen,  that  whenever  lands  which   v^cn  Ac 
have  been  held  by  copy  of  court  roll  have  ceafed  to  be    ?"*^^^^j^^*** 
demifed  or  demifable  by  copy,  they  become  incapable  of  mifablc  by 
being  ever  granted  again  by  copy  j  fo  that,  in  fad,  the 
copyhold  is  extin£t. 

Cc  3  §  16.  There  i 
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Sufpenfion  of       §  1 6.  There  arc  feveral  cafes  in  which  copyholds 

are  fufpended  only  for  a  certain  time,  and  not  abfo- 
lufely  extinguiflied.  Thus,  it  is  faid,  that  where  a 
perfon  who  holds  a  copyhold  eftate  becomes  king,  the 
copyhold  is  fufpended ;  for  it  would  be  beneath  the 
dignity  of  a  king  to  perform  fuch  fervices  as  thofe  to 
which  copyholds  are  fubjed.  But  after  his  deceafe, 
the  next  perfon  who  becomes  entitled  to  it,  (not  being  a 
king),  fhall  hold  by  copy,  in  the  ufual  manner,  and  the 
tenure  be  revived. 

Co.  Sup.  f.8,         S  '7-  Where  a  copyholder  married  the  lady  of  the 
Eli%.  8.  manor,  it  was  held  that  this  operated  as  a  fufpenfion  of 

the  copyhold  during  the  marriage  only,  and  was  not 

an  extinguifhment* 

I  Rep.  31 4.        §18.  Where  a  copyholder  took  a  leafe  for  years  of 

the  manor  of  which  he  held,  it  was  refolved  that  the 
copyhold  was  fufpended,  becaufe  no  perfon  can  be  lord 
and  tenant  at  the  fame  time.  But  that  the  le0ee  might 
grant  it  again  as  copyhold. 
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Subpmna* 


Seftion  i. 


THE  original  fimplidty  of  th^  common  law  admit-   Origm  of 
ted  of  no  immediate  eftate  in  lands,  which  was       ^*' 
not  clothed  with  the  legal  feifm  and  pofleffion  thereof. 
But,   in  procefs  of  time,   a  right  to  the  rents  and 

C  c  4  profits 
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profits  of  lands,  whereof  another  perfon  had  the  legal 
feiiin  and  pofleilion,  was  mtroduced ;  and,  though  not 
recognized  for  a  long  time  by  the  couks  of  common 
law,  was,  notwithftanding,  fupported  hf  the  Court  of 
Chancery,  and  became  ,well  known  by  the  name  of 
zUfe. 

§.  2.  The  introdudion  of  this  novelty  has  been  at- 
tended with  the  moft  ferious  confequences :  and 
though,  at  firfl:,  it  appears  to  have  been  but  a  trivial 
ipnovation,  yet,  in  its  progrefs,  it  has  in  hSt  produced 
a  revolution  in  the  fyftem  of  real  property,  and  intro- 
duced a  mode  of  transferring  land,  very  diiFerent  from 
that  which  the  old  law  had  originally  eflablifhed. 

S  3.  A  ufe  was  created  in  the  following  manner : 
The  owner  of  lands  conveyed  them  by  feoflfment,  with 
livery  of  feiiin,  to  fome  friend  j  with  a  fecret  agree- 
ment, that  the  feoifee  fliould  be  feifed  of  the  Jands,  to 
the  ufe  of  the  feoffor,  or  of  a  third  perfon.  Thus,  the 
legal  feifin  was  in  one ;  and  the  ufe,  or  right  to  the 
rents  and  profits,  in  another* 

§  4,  It  would  be  a  matter  of  confiderabl^  dii^cuIty, 

to  afcertain  the  precife  time  when  this  diftin^on  be- 

tween  the  legal  feifin,  and  the  right  to  the  rents  and 

profits,  was  firft  introduced.     It  is,  however,  certab, 

that  the  pradHce  of  conveying  lands  to  one  perfon  to 

the  ufe  of  another,  did  not  become  general  until  the 

Bao.  Head       reign  oi  Eaw.  3.,  when  the  ecclefiaftics  adopted  it,  in 

Edit.  1785.      order  to  evade  the  flatutes  of  mortmain,  by  procuring 

p.  aa.  conveyances  of  land  to  be  made,  not  direftly  to  them- 

I  Rep.  1334*  '  J  / 

felres, 
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ftlves,  but  to  fome  lay  perfons ;  -with  a  fecr^  agree- 
ment, that  they  ihould  hold  the  lands  for  the  ufe  of 
the  ecclefiaftics,  and  permit  them  to  take  the  rents 
and  profits* 

§  5.  The  idea  of  a  ufe,  and  the  rules  by  which  it   Of  the  Fidel 
was  firft  regulated,  are  now  generally  admitted  to  have   ^^^  '    "* 
been  borrowed  by  the  ecclefiaftics,  from  the  fidei  com-^    19. 
miffum  of  the  civil  law.     It  will,  therefore,  be  necef- 
iary,  to  give  fome  accoimt  of  that  fubjed. 

By  the  Roman  law,  a  great  number  of  perfons  were  vin.  ad  Tnft. 
incapable  of  being  conftituted  heirs,  or  even  of  taking  Y^^  *'  ^*  ^^* 
a  legacy,  imder  the  teftament  of  a  Roman  citizen; 
fuch  as  exiles,  immarried  perfons,  thofe  who  had  no 
children,  &f^.  In  order  to  evade  th^  law,  it  became 
ufual  for  teftators,  to  confUtute  fome  perfon  their  heir 
who  was  capable  of  inheriting  \  and  co  annex  a  requeld 
to  the  devife,  that  the  perfon  thus  conftituted  heir, 
ihould  give  the  inheritance  to  fome  other  perfon  who 
was  incapable  of  taking  under  the  wilL    ^<  ^uibus  Juft.  loft. 

enim  non poterant  bareditatem  vel  legata  relinquerey  Ji,  i\'^*    ' *^' 

relinquebanty^ei  committibant  eorum  qtd  capere  ex 

te/lamentfi  poterant  baredftatenu^\ 


§  6»  This  was  called  a  Jideh  commiffum^  of  which,  id.  f.  2. 
jfujiman^  in  his  Injlitute^  has  preferved'  the  form: 
^'  Cim  igiiur  aliquis /cnp/erity  Lucius  Titius  bares  ejioy 
**  poteji  adjicerej'rogo  ti  Luci  Titiy  ut  cum  primum  poteris 
'^  bareditatem  meam  adire^  earn  Caio  Seio  reddas  reJH*  , 
"  tuas!^  The  perfon  thus  conftituted  heir,  was  called 
b^res  fiduciarm  \  an{i  the  perfon  to  whom  the  tefta^ 
^  tor 
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'  tor  dire6led  the  inheritance  to  be  given,  was  called 
bares  Jidei  commiffaritis* 

§  7.  In  cafes  of  this  kind,  the  harws  Jidei  commijfa'^ 
.  rim  had  only  what  the  Roman  lawyers  called  a  jus 
precariuniy  that  is,  a  right  in  curtefy,  for  which  the 
remedy  was  only  by  entreaty  or  requeft ;  fo  that  the   1 
hares  fiduciarius  was  under  no  legal  obligation  of  corn- 
Id.  f.  1.  plying  with  the  direftions  of  the  teftator.     "  Et  ideo 

**  jideicommijfa  apfellaiafunt^  quia  nulla  vinculo  jurisj 
*^  fed  tantum  pudore  eorum  qui  rogabantur,  coniineban-^ 
"  tur:' 

S  8.  Thus  (tood  the  Roman  law  refpefting  uitfidei 
commiffum  for  fome  centuries;  during  which  time,  feveral 
frauds  were  committed  by  thofifi^  who  being  conftittited 
heirs,  with  a  diredion  to  give  the  inheritance  to  feme 
other  perfon,  refufed  to  execute  the  truft  repofed  ia 
them  by  the  teftator,  and  converted  the  property  to 
their  own  ufe.  But  Augujius  having  been  confUtuted 
heir  in  the  teftament  of  Lucius  Lentulus^  with  a  requeft 
to  give  the  inheritance  to  the  daughter  of  the  teftator, 
he  confulted  all  the  eminent  lawyers  at  Rome^  and,  ie 
purfuance  of  their  advice,  executed  the  truft  as  tb: 
Jufl.  Inft.        teftator  had  directed.     "  Nam  cum  (L.  Lentulusjy  de- 

J.ib.2,T.25. 

Proem.  **  cederet  in  Africa ^fcripjit  codicillos  tefiamento  confirma* 

**  toSi  quibus  ab  Augti/lo  petiit  per  fideicommijfum  ut 
**  faceret  aliquid ;  et  cum  D.  Augujius  voluntatem  ejus 
**  implejfety  deinceps  reliquij  ejus  auiloritatem  fequuliy 
*'  fdei  commiffa  prejlabant :  et  filia  LentiUi  legata^  qua 
**  jure  non  debcbat^  folvii^^ 


Title  XL     Ufe.     Ch.  i.  §  9—11;  395 

§  9.  It  is  natural  to  fuppofe,  that  this  example  would 
have  a  confiderable  influence  over  thofe  who  afterwards 
happened  to  be  in  the  fame  fituation,     Augujius^  how-  \ 

ever  proceeded  a  ftep  farther,  and  direfted  the  confuls 
to  take  cognizance  of  all  future  cafes  of  this  kind. 
**  yu//it  confulibus  auddritatemfuam  interponerey^  And  Inft.  Lib,  2. 
as  the  praftice  of  creating^rfi?/  commiffa  increafed  under  *^'  ^^'  '  *' 
the  emperors,  Claudian  appointed  two  magiftrates  for 
the  fole  purpofe  of  determining  cafes  of  this  kind,  who 
were  thence  called  pratores  Jidei  commtjfariu 

§  lo,  yuJUnian  completed  this  fyftem,  and  extended 
the  rights  of  the  hares  fidei  commiffarius^  by  a  law 
which  enafted,  that  if  a  teftator  fliould  dired  his  heir 
to  give,  either  the  whole,  or  part  of  the  inheritance, 
to  another,'  and  this  circi^ftance  could  not  be  proved, 
either  by  jEhe  written  will  of  the  teftator,  or  the  tefti- 
mony  of  five  witneffes,  in  cafe  the  heir,  fliofild  refufe 
to  comply  with  the  intentions  of  the  teftator,  he  was 
compellable  either  to  take  a  folemn  oath  that  the  tefta- 
tor had  not  created  ^jjidei  commijfum^  or  elfe  to  exe- 
cute  the  truft  repofed  in  him. 

§  II.  Upon  the  firft  introduftion  of  ufes  into  the   junfdiaion 
Englijh  law,  the  perfon  to  whom  a  ufe  was  limited,   f?"  c^an^  a- 
who  was  called  the  cejiuique  ufe^  was  exaftly  in  the   lors  over 
fame  fituation  with  the  bares  Jidei  commiffariusy  and  de-. 
pended  entirely  on  the  good  faith  of  the  feoffees  to 
ules,  pr  the  perfons  to  whom  the  lands  were  conveyed. 
And  it  is  natural  to  fuppofe,  that,  while  the  rights  of 
the   cejiuique  ufe  were  fo  extremely    precarious,  and 

depended 
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depended  fo  entirely  on  the  good  fuith  of  the  feoffee 
to  ufes,  many  breaches  of  truft  were  cominitted  ;  nor 
is  it  improbable,  but  that,  even  the  ecclefiaftics,  who 
firft  introduced  this  fpecies  of  property,  became,  in  fome 
inftanceSj  the  dupes  of  thofe  to  whom  lands  had '  been 
conveyed  for  their  ufe.  This  induced  the  clerical 
chancellors  of  thofe  times  to  confidersthe  limitation  of 
a  ufe  as  limilar  to  a  JiJei  commijfum^  and  binding  in 
confcience.  They,  therefore,  aifumed  the  jurifdidUon 
which  Auguftus  had  given  to  the  Roman  confuls,  of 
compelling  the  execution  of  ufes  in  the  Court  of 
Chancery. 

§  12.  It,  however,  foon  appeared,  that  even  this 
afiumed  jurifdi£tion  was  not  fufHcient  to  anfwer  their 
purpofes ;  for,  whenever  a  pbfitive  declaration  of  a  ufe 
could  not  be  proved,  which  muft  frequently'have  hap- 
pened,  when  ufes  were  declared  in  a  fecret  manner,  by 
words  only,  without  writing,  the  Court  of  Chancery 
could  not  compel  the  feoffees  to  ufes  to  execute  them, 
there  being  no  legal  proof  that  they  held  the  lands  10 
the  ufe  of  any  other  perfon^ 

loTfntion  ^  I  -5.  To  remedy  this  inconvenience,  yobn  Waltham 

of  the  Writ  ^     ^  ^  ,.  t,  t. 

of  Subpoena,     bifliop  of  Salijbury^  and  chancellor  to  king  Richard  2.> 

took  advantage  of  the  privilege  given  him  by  the  fta- 
tute  of  Wejiminjier  2.  13  Edw.  i.  c.  34.,  of  devifing 

3Ccmm.52.    new  writs,  and  invented  the  writ  of  Subpanaj  return- 

jible  only  in  the  Court  of  Chancery. 

•   S  14.  The 
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S  14.  rh^^to{f:d,p<Bnavm  originally  a  procefs 
in  the  courts  of  common  law,  to  enforce  the  attend- 
ance of  a  witnefs  to  give  evidence ;  but  this  new  writ 
of  fubpcena  was  ufed  in  the  Court  of  Chancery  for  the 
fame  purpofe  as  a  citation  in  the  courts  of  civil  and 
canon  law,  to  compel  the  appearante  of  a  defendant, 
and  to  oblige  him  to  anfwer,  upon  oath,  the  allegations 
of  the  plaintiff;  contrary  to  one  of  the  firft  principles  of 
the  common  law,  that  no  man  can  be  compelled  to 
criminate  himfelf. 

§  15.  In  the  Hiftory  of  the  Englijh  Law,  by  Mr.  V0I.3.P.192. 
Reeves^  it  is  fuggefted,  that  the  writ  of  fubpoena  was 
not  originally  invented  by  the  biftiop  of  Salijbury ;  but 
only  adopted  in  his  court,  from  a  procefs  which  had 
been  long  before  ufed  by  the  council,,  and  againft 
which  a  formal  complaint  had  already  been  made  by 
the  commons,  which  is  to  be  found  in  the  Rolls  of  Vol.  2.  295. 
Parliament. 

§  16.  It  is  well  known  how  averfe  the  Englijh 
nation  always  was  from  any  alteration  of  their  ancient 
cuftoms ;  and  that  they  were  particularly  jealous  of 
every  maxim  or  rule,  taken  from  the  civilians  or  ca- 
nonifts,  which  was  attempted  to  be  introduced,  or  fub- 
ftituted  in  the .  room  of  the  common  law.  Accord- 
ingly, we  find  that  this  innovation  did  not  pafs  un- 
noticed J  for  early  in  the  next  reign,  namely,  in 
9.  Hen*  4. ,  the  commons  took  notice  of  the  introduc-  Rot.  Pari, 
tion  of  this  writ  of  fubpoena,  and  prefented  a  ftrong   V®^*3«  47  »• 

petition 


Vo(.4.  84* 
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ipedtion  to  the  king  againft  it^  praying  that  it  might 
be    aboliihed ;    to  which   Henry   4. ,    who  was   not 
,     yet  firmly  fettled  on  the  throne,  gave  a  palliating 
anfwer. 

Rot.  Pirl.  S  '  ?•    Another  petition  was  prefented  to  Henry  5. 

by  the  commons,  complaining  of  the  hardfliips  to 
which  all  perfons  were  become  '  liable  from  the  intro-^ 
duction  of  this  new  writ  of  fubpoena ;  obferving  that 
it  was  a  novelty  againft  the  form  of  the  common  law, 
which  yohn  Waltham^  late  biihop  of  Salijhiryy  out  of  his 
fubtlety,  found  out  and  began,  by  which  perfons  were 
compelled  to  anfwer  upon  oath  purfuant  to  the  form 
of  the  civil  law,  and  the  law  of  the  holy  church ;  pray- 
ing that  thofe,  who  fued  out  fuch'  a  writ,  fliould  infert 
all  their  allegations,  and  if  any  perfon  was  aggrieved 
by  a  writ  of  this  kind,  in  any  matter  which  was  de- 
terminable at  common  law,  that  he  fhould  be  paid  the 
fum  of  forty  pounds. 

To  this  petition  the  king  returned  for  anfwer,  Le 
rot  s*avifera :  by  which  means  the  writ  of  fubpoena 
was  firmly  eftablifhed,  and  was  thenceforth  conftantly 
ufed,  for  the  purpofe  of  compelling  all  perfons  to  de-i 
clare  on  oath,  whether  they  held  particular  lands 
to  their  own  ufe,  or  to  the  ufe  of  any  other  per- 
fons. 

518.  From  this  account  of  the  progrefs  of  ufe«, 
it  evidently  appears,  that  the  ecclefiafUcal  chancellors 

adopted 
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adopted  the  principles  of  the  civil  law  in  the  con- 

ftrudion  of  them  j    and  that  the    bifhop  of  Salif'    . 

bury  derived   the  idea  of  the  fubpoena,    returnable 

in  Chancery,  from  that  law  of  Jujiinian  which  has 

been     mentioned  '  in    a     preceding     part     of    this        '^*  *  *^ 

chapter. 

§  19.  Notwithftanding  the  invention  of  the  writ  of 
fubpoena^  it  appears  that  the  Court  of  Chancery  did 
not  immediately  poflefs  itfelf  of  that  abfolute  jurifdic- 
tion  over  perfons  enfeoffed  to  ufes  which  it  afterwards 
exercifed  J  for,  in  the  rolls  of  parliament,  g  Hen.  5.,  Vol.  4.  15  u 
there  is  a  petition  of  William  Lord  Clynion^  ftating  that, 
upon  his  going  on  an  expedition  to  Ireland^  he  had 
enfeoffed  William  dc  la  Pool  of  all  his  lands,  for  the 
performlnce  of  his  will.  Fool  having  afterwards  re- 
fufed  to  comply  with'  his  intentions,  was  perfonally 
called  on  and  examined  by  parliament  ;  and  it  was 
ordered,  that  he  fhould  re-enfeoff"  Lord  Clynton ; 
and  the  feoffment  is  entered  on  the  rolls  of  parlia*  ^ 

ment. 

§  20.  The  abufes  arifing  from  the  writ  of  fubpoena 
were,  in  fome  degree,  reftrained  by  the  ftatute  i^Hen.6, 
c.  4.  which  after  reciting,  ^'  That  divers  perfons 
**  had  been  greatly  vexed  and  grieved  by  writs  of 
**  fubpoena  purchafed  for  matters  determinable  by  the 
**  common  law  of  the  land,  to  the  great  damage  of 
"  fuch  perfons  fo  vexed,  and  in  fubverfion  and  im- 
*'  pediment  of  the  common   law" — ^it  was  enafted, 

that 
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that  no  writ  of  fubpoena  fhould  be  granted^  untS 
forety  was  £3und  to  fatisiy  the  party  fo  grievod  and 
Tezed  for  his  damages  and  esqpences,  if  the  matter 
could  not  be  made  good  which  was  contained  in 
the  bill* 


UTEE 


(    4*1     ) 
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Of  tbi  Nature  and  Qualities  ofaUfe  before  ibe  Statute 

ay  Hen.  8^ 
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7.  Neceffity  (f  Confidence  and 

Privity, 
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14.   IVbomigbt  be/eifedto  U/es, 
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Ufes. 
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governed, 

2 1 .  Could  not  be  raifed  wiibout 

a  Conjideration, 
J2.   Ufes  were  alienable^ 


z6.  No  Words  of  Limitation  ii#- 
ceffary. 

27.  Ufes  migbt  change  by  Matter 

fuhfequeht, 

28.  Ufes  vfere  revocable, 

32.  Neither  Dower  U9r  Curtejy 

of  a  Ufe, 

33.  Ufes  not  extendible, 

34.  Ufes  were  devifable. 
36.  Ufes  were  defcen^ble, 
38.  Inconvenience  of  Ufes* 

40.  Statutes    made  to    remedy 
them. 


mm. 


Se£Hon  i. 

T  ORD  Bacony  in  his  juftly  celebrated  Reading  on  tbe  Natur«  of  a 

Statute  of  V/esy  obferves,  that  it  is  the  nature  of  ^^^* 
all  human  fdence  and  knowledge,  to  proceed  moft 
lafely  by  negative  and  exclufive,  to  what  is  affirmative 
and  incluiive.    And  fpeaking  of  ufes,  he  fays ;  ^^  An 
**  ufe  is  no  right>  title,  or  intereft  in  law:'*  neither 
jtu  in  re,  nor  Jus  ad  rem :  that  is,  neither  an  eftate  nor   i  lofi.  272  b. 
a  demand.    So  that  it  is  nothing  for  which  a  remedy  is 
^ven  by  the  courfe  of  the  common  law,  being  a  fpe« 
des  of  property  totally  unknown  to  it,  and  for  which,   i  Rep.  140 «. 
Vol.  L  D  d  it 


\ 
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it  was  therefore  impoflible  that  it  fhould  have  made 
Rcadv  9.  any  proviiion.  Lord  Bacon  then  proceeds  to  (late  af- 
firmatively what  it  is  :  "  An  ufe  is  a  truft  repofed  by 
"  any  perfon  in  the  terretenant,  that  he  may  fuflPer  him 
♦*  take  the  profits,  and  that  he  will  perform  his  intfent. 
••  Uftis  eji  dominium ^duciarium.  Ufe  is  -an  ownerfhip. 
*^  in  truft ;  fo  that  u/us  et  Jiatusy  Jive  fojejjtoy  potius 
**  differunt  fecundum  rationem  forty  quam  fecundum  na^ 
**  itiram  rei.  For  that  one  of  them  is  in  court  of  law, 
**  the  other  in  court  of  confcience." 

§  2.  The  reafon  why  the  cejiuique  ufe  had  no  pro- 
perty whatever  by  the  common  law  in  the  lands  given 
to  his  ufe,  was,  becaufe  where  lands  were  legally  con- 
veyed to  one  perfon,  to  the  ufe  of  another,  the  limita- 
tion of  the  ufe  was  deemed  abfolutely  void,  as  it  only 
derived  its  effeft  from  the  declaration  of  the  feoffor ; 
whereas  no  legal  right  to  a  freehold  eftate  in  lands  could 
be  transferred  without  the  ceremony  of  livery  of  feiCn. 

4  Ed.  4*  J.  5  3*  "I^u^s  ui  a  cafe  mentioned  in  the  year  books, 

where  A.  infeoffed  B.  to  the  ufe  of  himfelf.  The 
judges  obferve,  that,  in  Chancery,  a  man  (hall  have 
his  remedy  according  to  confcience,  but,  in  the 
Common  Pleas  and  the  King's  Bench,  it  was  other- 
wife;  for  the  feoffee  fhould  have  the  land,  and  the 
feoffor  fhould  have  nothing  againft  his  own  feoffment^ 
though  it  was  only  upon  confidence. 


1  Rep.  140  a.       %  At*  Although  the  cejiuique  ufe  was  generally  in 
Ani'"  t^o        poffeflion  of  the  lands,  yet  he  was  only  confidered  by 

the  courts  of  common  law  as  tenant  at  fufferance :  his 

title 


And.  320. 
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title  to  the  land  was  of  fo  lopr  and  precarious  a  nature, 
that  he  could  not  even  juftify  the  feizing  of  cattle  for 
trefpafs :  and  if  he  made  a  leafe,  the  leffee  might  plead 
Aat  cejlmque  ufe  had  nothing  in  the  land. 

\ 
§  5,  When  the  Court  of  Chancery  firft  aflumed  a 

jurifdiftion  in  cafes  of  ufes,  it  went  no  farther  than  to 
compel  payment  of  the  rents  and  profits  to  the  ce/tuique 
.  ufe ;  but,  in*^  procefs  of  time,  it  proceeded  another 
ftep,  and  eftabliOied  it  as  a  rule,  that  the  ceftuique  ufe 
had  ^  right  to  call  on  the  feoffees  to  ufes,  for  a  convey- 
ance of  the  eftate  to  himfelf,  or  to  any  other  perfon 
whom  he  chofe  to  appoint ;  and  alfo,  to  compel  them 
to  defend  the  title  to  the  land.  Hence  Lord  Bacon  ob« 
ferves,  that  "  pernancy  of  the  profits,  execution  of  Read.  la 
**  eftates,  and  defence  of  the  land,  were  the  three 
**  points  of  a  truft  or  xife.** 

§  6.  As  to  the  legal  eftate  in  the  land,  it  was  vefted  Ej^tc  of  the 
in  the  feoffee  to  ufes,  who  performed  the  feudal  du-  Feoffee, 
ties,  and  was,  in  every  refpe£t,  deemed  to  be  the  te* 
nant  of  the  fee :  it  was  liable  to  all  his  incumbrances ;  his 
wife  i^ras  entitled  to  dower ;  if  he  died  leaving  an  ih- 
&nt  heir,  the  wardfhip  belonged  to  the  lord ;  and  if 
he  was  attainted  of  treafon  or  felony,  the  lands  were 
forfeited. 

§  7*  This  right  in  confdence  and  equity  to  the  rents  N«cefiityof 

and  profits  of  the  land,  which  conftituted  a  ufe,  was  ^°J*  p^yhy^ 

not  iffuing  out  of  the  land,  but  was  collateral  thereto,  ,  j^^p^  ^^la. 

and  only  annexed  in  privity  to  a  particular  eftate  in  the  p  *^T^'  35*- 
land :  that  is  to  fay,  the  ufe  was  not  fo  attached  to  the 

Pdi%  land 
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land  tliat  when  once  creat^  it  mud  (lill  have  exifted, 
into  whofe  hands  foever  the  lands  paflfed,  as  in  the  cafe 
of  a  rent,  a  right  of  common,  or  an  advowfon  ap^ 
pendant;  but  it  was  created  by  a  confidence  in  the 
original  feoffise,  and  continued  to  be  annexed  to  the 
lame  eftate^  as  long  as  that  confidence  fubfifted,  and 
die  eftate  of  the  feoffees  remained  unaltered.  So  that, 
to  the  execution  of  a  ufe,  two  things  were  abfolutely 
neceflary  ;  namely,  confidence  in  the  perlbn,'  and  pri* 
Tity  of  eftate. 

Confidenoe  §  8.  Confidence  in  the  perfon,  fignified  that  truft 

J^^  ^      '      wliich  was  repofed  in  the  feofltes,  and  arofe  from  the 

notice  which  was  given  them  of  the  ufe»  and  of  the 
perfons  who  were  intended  to  be  benefitted  by  the  feoff- 
ment. This  confidence  was  fometimes  expreffed,  and 
fometimes  only  implied.  Thus,  if  a  feoffee  to  ufes 
enfeoffed  another  perfon  of  the  huid,  who  had  notice 
of  the  ufes  to  which  fuch  land  was  liable,  without  any 
confideration,  the  new  feoffee  took  it  under  an  implied 
iRep.i2s«.    confidence,  and  was  compellable  to  execute  the  ufe. 

For  it  was  refolved,  that  wherever  there  were  feoffees 
to  a  ufe,  their  heirs  and  feoffees,  and  all  who  came  into 
the  land  under  them  in  the  per^  without  confideration, 
provided  they  had  notice  of  the  ufe,  ihould  be  feifed 
to  fuch  ufe,  and  be  compelled  in  Chancery  to  exe« 
cute  it. 

I  A,  But  if  a  feoffee  to  ufes  enfeoffed  a  ftranger  of  the 

land  for  valuable  confideration,  who  had  no  notice  of 
the  ufe,  as  there  was  no  confidence  in  the  perfon, 
«ther  expreffed  or  implied,  the  ufe  was  deftroyed, 

and 
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and  the  new  feoffee  could  not  be  compelled  to  exe- 
cute it. 

§  9.  If  a  ftranger  purchafed  lands  from  a  feoffee  to  id. 
ufes  for  a  valuable  confidenrtion,  yet,  if  he  had  no- 
tice of  the  former  ufes,  he  would  be  compelled  to  exe- 
cute them.  For  although  the  confideration  implied  a 
feifin  to  his  own  ufe,  yet  the  notice  of  the  former  ufes 
was  a  circumflance  which,  in  a  court  of  equity,  would 
render  him  liable  to  execute  them. 

§  I  a  The  idea  of  confidence  *  in  the  perfoft  was  at 
firft  extremely  limited,  for  it  only  extended  to  the 
original  feoffee.     Lord  Bacon  fays,  that  in  8  Edw,  4t,   Read.  23. 
the  judges  were  of  opinion,  that  a  fubpoena  did  not  lie   ^^/^'^'g 
againft  the  heir  of  the  feoffee,  who  was  in  by  law,  but 
that  the  ceftuique  ufe  was  driven  to  his  bill  in  parlia- 
ment.    It  was,  however,  fettled,  in  the  reign  of  Hen.  6.,   KcIL  4a. 
that  a  fubpcena  would  lie  againft  all  thofe  who  came 
in,  in  the  per^  without  paying  a  valuable  cojifideration ; 
and  alfo  againft  all  thofe  who  had  notice  of  the  former 
ufes,  although  they  did  mH  pay  a  valuable  cdnfidera- 
lion, 

§11.  With  refpefl  to  pririty  of  eftate,  it  is  to  be  Privity  of 
pbferved,  that  a  ufe  was  a  thing  collateral  to  the  land,  ^^*^*' 
and  only  annexed  to  a  particular  eftate  in  the  land,  not 
to  the  mere  poffeiCon  thereof }  fo  that,  whenever  that 
particular  eftate  in  the  land,  to  which  the  ufe  was  ori- 
ginally annexed,  was  deftroyed^  the  ufe  itfelf  was  de- 
ftroyed.  Thus,  where  a  perfon  came  into  the  fame 
f  ftate  whereof  the  feoffee  to  ufes  was  feifed,  by  con- 

Dd3  traa 
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trad  or  agreement  with  him,  fuch  pcrfon  was  liable  to 

the  performance  of  the  ufes :  but  if  he  came  in  of  any 

1  Rep.  133  a.  Q^jjgj.  gfi^^g  ^jj^  jj^^j  whereof  the  feoffee  to  ufes  was 

feifed,  although  he  had  full  notice  of  the  ufe,  yet  the 
privity  of  eftate  was  thereby  deftroyed,  and,  confe- 
quently,  the  lands  were  no  longer  liable  to  the  ufes. 

I  Rep.  139*.       §  12.  It  followed  from  thefe  prindples,  that  where 

a  feoffee  to  ufes  was  diffeifed,  the  diffeifor  could  not  be 
compelled  in  Chancery  to  execute  the  ufe,  becaufe  the 
privity  of  eftate  was  deftroyed  :  for  the  diffeifor  came 
in,  in  the  po/ij  that  is,  he  did  not  claim  by  or  from  the 
feoffee  to  ufes,  but  came  in  of  an  eftate  paramount  to 
that  of  the  feoffee  to  ufes* 

I  Rep.  uif.       But  if  a  perfon  was  diffeifed  of  lands  which  were 

liable  to  a  rent,  right  of  common,  or  any  other  pro* 
perty  of  that  kind,  the  lands  would  ftill  continue  fub- 
jtGt  to  thofe  charges,  notwithftanding  the  diffeifm; 
becaufe  they  were  annexed  to  the  poffeffion  of  the 
land* 

I  Rep.  122  a.       §  13.  In  the  fame  manner,  where  a  feoffee  to  ufes 

died  without  heirs,  or  committed  a  forfeiture,  or  mar* 
ried,  neither  the  lord  who  entered  for  his  efcheat  or 
forfeiture,  nor  the  huft)ajid  who  claimed  the  lands  as 
tenant  by  the  curtefy,  nor  the  wife  who  was  affigned 
her  dower^  were  liable  to  perform  the  truft ;  becaufe 
,  they  were  not  in,  in  the  per^  that  is,  in  privity  of  thq 
eftate  to  which  the  ufe  was  annexed;  but  claimed 
an  eftate  paramouat  to  that,  which  wdi  liable  to  tho 
life, 

S  14*  With 
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§  14.  With  refpeft  to  theperfcms  who  were  capable  Who  might 
of  being  feoffees  to  ufcs,  all  private  perfons  whom  the    Jj-J*  ^ 
common  law  enabled  to  take  lands  by  feoffment,  might 
be  felfed  to  a  ufe,  and  were  compellable  in  Chancery 
to  execute  it. 

Lord  Ba4on  fays,  *^  A  feme  covert  and  an  infant.   Read.  58. 
**  though  under  years  of  difcrction,  may  be  feifed  to 
^^  an  ufe:  for,  as  well  as  land  might  defcend  unto 
**  them  from  a  feoffee  to  ufe,  fo  may  they  originally 
*^  be  enfeoffed  to  a  ufe.'* 

§  15.  No  corporate  body  could  be  feifed  to  a  ufe,   piowd.  102. 
becaufe  the  Court  of  Chancery  could  not  iffue  any 
procefs  againil  them  for  the  execution  of  the  ufe ;  and 
a  corporation  cannot  be  intended  to  be  feifed  to  any 
other's  ufe. 

S  16.  Neither  the  king  nor  queen  regnant,  on  ac-   Year  Book, 
count  of  their  royal  capacity,  could  be  feifed  to  any   1^^'^  H* 
ufe  but  their  own ;  that  is,  they  might  hold  the  lands, 
but  were  not  compellable  to  execute  the  ufe,  as  no 
procefs  could  be  awarded  againft  them  by  the  Court 
of  Chancery. 

S  17.  A  queen  confort  could  not  be  fdfed  to  a  ufe ;   gac,  R.  57. 
for,  although  (he  was  enabled  to  grant  and  purchafe 
without  the  king,  yet,  in  regard  of  the  government 
find  intereft,  which  the  king  had  in  her  poffeffions, 
Ihe  could  not  be  feifed  to  a  ufe. 

Dd4  §  id.  When 


i 
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5  18.  When  king  i2iVA/?rrf  3.  was  duke  of  G/(?ttr^^r, 
he  had  been  frequently  made  feoffee  to  ufes ;  and 
therefore,  upon  his  acceilion  to  the  throne,  he  would 
have  been  entitled  to  hold  the  lands,  difcharged  of  the 
ufes.  To  obviate  fo  notorious  an  injuftice,  an  ad  of 
parliament  was  immediately  pafled,  which  enaded, 
that  where  the  king  had  been  fo  enfeoffed,  jointly  with 
other  perfons,  the  lands  fhould  veil  in  the  other  feoffees, 
as  if  he  had  never  been  named :  and  that,  where  the 
king  flood  folely  enfeoffed,  the  eftate  itfelf  fiiould  vefl 
in  the  cejituque  ufe,  in  like  manner  as  he  had  the  ufe. 


I 


What  might 
be  conveyed 
to  Ufes. 

W.  Jones, 

127. 


§  1 9.  With  refpeft  to  the  fpecies  of  property  which 
might  be  conveyed  to  ufes,  it  was  held,  that  nothing 
whereof  the  ufe  was  infeparable  from  the  pofleffion, 
fuch  as  annuities,  ways,  commons,  &fr.  qua  ipfo  ufu 
confumuntur^  could  be  granted  to  a  ufe  \  but  that  all 
corporeal  hereditaments,  as  alfo  incorporeal  inheri- 
tances, which  were  in  ejfcy  as  rents,  advowfons  in  grofs, 
local  liberties  and  franchifes,  might  be  conveyed  to 
ufes. 


Rulet  hj 
which  Ufes 
were  ffovern* 

ed. 

Btc.  K.  13. 


§  20.  A  ufe  being  a  fpecies  of  property  totally  un- 
known to  the  common  law,  and  owing  its  exiffence  to 
the  equitable  jurifdi^on  of  the  Court  of  Chancery, 
the  rules  by  which  ufes  were  governed  wer^  derived 
from  the  civil  law,  and  differed  materially  from  thofe 
by  which  real  property  was  regulated  in  the  courts  of 
common  law.    Hence  Lord  Bacon  obferves,  that  ^^  ufes 

ftood  upon  their  own  reafons,  utterly  differing  from 

cafes  of  pofleffion.'^ 

5  %i.  By 
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§  21.  By  the  comnlon  law,  a  fepffmentwas  good  Could  not  be 
without  any  confideration.     But  Lord  Bacon  obferves,   "*^*^^  ^**^" 

'  '    out  a  coR- 

it  was  eftabliflied  in  Chancery,  that  a  ufe  could  not  be  fidcratloiw 
raifed  without  a  fufficient  confideration :  a  rule  evi-  R«^«  »3* 
dcntly  taken  from  the  maxim  of  the  common  law,  ex 
nudo'pa6to^  nor  oritur  ailio.  In  confequence  of  which, 
the  Court  of  Chancery  would  not  compel  the  execution 
of  a  ufe,  unlefs  it  had  been  raifed  for  a  good  or  a  valu- 
able confideration ;  for  that  would  be  to  enforce 
donum  gratuitum. 

§  22.  Where  there  was  an  exprefs  declaration  of  a 
ufe,  it  would  arife  without  a  confideration.  And  Lord  Read. 
Bacon  fays,  that  there  is  no  cafe  at  common  law  where 
a  perfon  can  take  under  a  deed,  unlefs  he  is  a  party  to 
it ;  whereas  a  ufe  might  be  declared  to  a  perfon  who 
was  not  a  party  to  the  deed, ,  by  which  the  ufe  wa$ 
raifed;  becaufe  a  conveyance  to  a  life  was  nothing 
more  than  a  publication  of  a  truft. 


§  23.  Although  a  ufe  was  but  a  right,  and  could   ufes 


were 


only  be  confidered  as  a  chofe  in  a£tion,  which,  ac-  -A^*"*^^^- 
cording  to  the  principles  of  the  common  law,  is  nei- 
ther transferrable  nor  ailignable,  yet  a  ufe  might  be 
sdiened.  And  Lord  Bacon  obferves,  that  there  9re  two 
inltances  where  a  right  to  a  ufe  was  allowed  to  be  tranf- 
ferred ;  for,  as  no  adion  at  law  could  arife  from  fuch 
a  transfer,  there  wa$  no  danger  of  maintenance. 

S  24.  It  frequently  happened,  that  ceftuique  ufe  be- 
ing in  poffeflion,  aliened  the  lands ;  and  afterwards  the 
feoffees  entered,  which  gave  rife  to  feveral  vexatious 
\  fuits 
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faits  in  Chancery.  To  remedy  this  inconvenience,  the 
ftatute  I  Ricb.  3.  c.  i .,  gave  the  cejluique  ufe  in  pof- 
feflion  a  power  of  alienating  the  legal  eftate,  without 
the  confent  or  concurrence  of  the  feoffees. 


N©  Wordt 
of  Limitation 
neceflary. 

Pafch.  27. 
Hen.  a.  22. 
I  Rep.  87/. 
100^. 


5  25.  A  ufe  might  be  transferred  by  one  perfon  to 
another,  by  any  fpecies  of  deed  or  writing  ;  and  from 
its  nature,  it  was  impoffible  that  it  could  be  the  objeft 
of  a  feoffment,  with  livery  of  feifin. 

§  26.  In  the  alienation  of  ufes,  none  of  thofe  tech- 
nical words  which  the  law  requires  in  the  limitation  of 
particular  eftates,  were  deemed  neceffary.  Thus,  a 
ufe  might  be  limited  in  fee-fimple,  without  the  word 
heirs ;  for  if  a  fufficient  confideration  was  given,  the 
chancellor  would  decree  the  abfolute  property  of  the 
life  to  be  well  vefted  in  the  purchafer.  And  as  a  ufe 
was  a  thing  which  confided  merely  in  confidence  and 
privity,  and  was  not  held  by  any  tenure,  the  rules  of 
the  common  law  were  not  violated. 


Ufes  might 
change  by 
Matter  fub- 
fequent. 

Bro.  Ab. 
Feo£F.  al  Ufe, 
pi.  50. 
13  Rep.  48. 
J«nk.  Cent. 
8.52. 


Read.  18. 


§  27.  A  ufe  might  be  limited  in  fuch  a  manner,  as 
to  change  from  one  perfon  to  another,  upon  the  hap* 
pening  of  fome  future  event.  Thus,  a  ufe  might  be 
limited  to  A.  and  his  heirs,  until  fome  particular  event 
fliodd  happen,  and  then  to  B.  and  his  heirs.  For  aU 
though  the  rules  of  the  common  law  do  not  allow  an 
eftate  in  fee-finiple  to  be  limited  after  an  eftate  in  fee- 
fimple,  yet  the  Court  of  Chancery  admitted  this  fpe- 
cies of  limitation  to  be  good  in  the  cafe  of  a  ufe ;  be- 
caufe,  as  Lord  Bacori  obferves,  "  Things  may  be  avoid- 

•*  ed  and  dctermmed  by  Ae  ceremonies  and  a£ts  lifcc 

**  unto 
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^^  unto  thofe  by  which  they  are  created  and  raifed: 
**  that  which  paffeth  by  livery,  ought  to  be  avoided  by 
"  cntiy  J  that  which  pafleth  by  grant,  by  claim ;  that 
"  which  paffeth  by  way  of  charge,  determineth  by  way 
^  of  difcharge ;  and  fo  a  ufe  which  is  raifed  but  by 
•'  declaration  or  limitation,  may  ceafe  by  words  of 
^  declaradon  or  limitation,  as  the  civil  law  faith  \  in  / 
^^  bis  magis  confentaneum  efty  quam  ut  iifdem  modis  res 
**  dijfolvantur  qmbm  con/iituanturJ* 


§  28.  It  was  determined  upon  the  fame  principles,   Ufeswere 
that  a  power  of  revocation  might  be  annexed  to  the 
limitation  of  a  ufe ;  by  which  means,  the  grantor  might  3  chiu  Ca. 
at  any  future  time  revoke  the  ufes  he  had  declared,  and  ^"* 
limit  new  ufes  to  other  perfons,  which  the  feoSee  to 
ufes  was  bound  to  execute. 


§  29.  A  ufe  not  being  confidered  as  an  eftate  in  the  urei  not « 
land,  was  not  an  objed  of  tenure ;  and  was  therefore  T^a^r^^ 
freed  from  all  thofe  ojjprefSve  burthens  which  were 
introduced   into  England  by  the  Normans^  as  con* 
fequences  of  the  feudal  fyflem.    Thus,  if  a  cejluiqm 
ufe  was  attainted  of  treafon  or  felony,  the  ufe  was  not 
forfeited,  either  to  the  king  or  the  lord  of  the  fee,  be* 
caufe  a  ufe  was  not  held  of  any  peifon ;   and,  thepe"-  < 
fore,  in  fome  general  a&s  of  parliament  relating  ix^ 
treafon,  as  that  of  2 1  Rich.  2«  ch.  3.  and  in  moft  pax^ 
ticular  a&s  of  attainder,  that  were  paffed  after  that 
time,  there  was  a  fpecial  provifion  made  that  the  pe^ 
fons  attainted  fhould  foi&it  all  lands  whereof  they,  or 
fliny  to  tbdr  ufei  were  feifed.    And  in  moft  of  thoib 

aOs 
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tldi%  provlflon  was  alfo  made,  to  fave  from  forfeiture, 
fuch  lands  whereof  the  perfons  attainted  were  feifed  to 
the  ufe  of  others, 

I  IniL  76  !•         §  2©.  In  the  fame  manner,  if  a  cejtuique  ufe  died, 

leaving  a  fon  or  daughter  within  age,  the  lord  had  not 
the  wardfhip,  or  marriage  of  the  heir,  or  a  relief  on 
the  death  of  the  anceftor ;  nor  could  he  claim  the  lands 
as  an  efcheat,  upon  the  death  of  the  cejitdque  ufe  with* 
out  heirs. 

§31.  After  the  ecclefiaftics  had  been  reftrained  by 
the  ftatute  15  Rich.  2.  c.  5.  from  acquiring  the  ufe  of 
lands,  it  might  be  fuppofed  that  the  praftice  of  convey- 
ing lands  to  ufes  would  have  ceafed ;  but  it  was  foon 
found  that  this  was  the  moft  effeftual  mode  of  evading 
the  hardfhips  of  the  feudal  tenures,  and  particularly  of 
fecuring  eftates  from  forfeiture  for  high  treafon.  So 
that,  during  the  contefts  between  the  Houfes  of  Tork 
I  Isft.  t^^a.    j^j^^  Lancajler^  as  it  was  the  conftant  praflice  to  attsdnt 

the  vanquifhed,  almofl  all  the  lands  in  Englarid  were 
conveyed  to  ufes. 

KcHfcer  S  12.   Another  circumftance  attending  a  ufe  was. 

Dower  nor  ^  ^  .  . 

Cvrufy  of       that  the  hufband  or  wife  of  a  cejluique  ufe  could  neither 
■^*^*  be  tenant  by  the  cu«(efy,  nor  tenant  in  dower  of  the 

5  ud  6.         ^^9  becaufe  the  c^fluique  ufe  had  no  legal  feifm  of  the 

land.  This  w^  a  grievance  much  complained  of; 
and,  therefore,  it  became  cuftomary,  when  moft  eftates 
in  the  kmgdom  were  vefted  in  feoffees  to  ufes,  to  fettle 
fome  eftate  before  marriage  on  the  huft)and  and  wift 

for 
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for  their  lives,  which,  as  we  have  feen,  gave  rife  to   Tit,7.  ch.i, 
modern  jointures* 

S  33.  A  ufe  was  not  extendible,  becaufe  there  was    Ufcs  not 
no  procefs  at  common  law  but  againft  legal  eftates ;    ^*  «**  ^  ?• 
and  ufes  were  only  creatures  of  equity,  againft  which 
there  was  no  common  law  procefs ;  nor  could  ufes  be 
confidered  as  aifets  in  the  hands  of  executors,  becaufe 
they  defcended  to  the  hdn 

5  34«  Ufes  were  devifable,  although,  at  tha^  time,    ufei  were 
lands  were  not ;  and  Lord  Bacon  obferves,  that  one  of  ^^^"*°**^- 
the  reafons  why  fo  much  land  was  cpnveyed  to  ufes    j  x^^ep.  i2\a. 
was,  becaufe  perfons  acquired  by  that  means  a  power 
of  difpofing  of  their  property  by  will ;  which  enabled 
them  to  make  a  much  better  provifion  for  their  faxiiily 
than  they  could  otherwife  have  done* 

5  35.  One  of  the  firft  cafes  in  the  Year  Books  re-   Mic!i. 
fpefting  ufes  was,  a  woman  who  had  made  a  feoffment    '^^^^•4- 
to  ufes,  afterwards  married,  and  devifed  that  her  feoffees 
Ihould  convey  the  legal  eftate  to  her  hufband.    It  was' 
adjudged,  that  the  will  was  void  at  law,  being  made  by 
a  feme  covert ;  and,  therefore,  fhould  be  alfo  void  in 
.Chancery. 

§  36.  There  was,  however,  one  inftance  in  which    ufcs  were 
the  chancellors  followed  the  rules  of  the  common  law.    ^^^^^^^^^* 
Ufes  xlefcended  in  the  fame  manner  as  legal  eftates^    i  iiift/14/, 
and  the  doftrine  of  the  half  blood  was  allowed  to  take 
place.  -  Even  local  cuftoms  were  left  unviokted  in  this 
inftance }  for  if  a  cejiwque  ufe  of  lands  held  in  gaveU 

kind 
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kind  or  borough  EngUjh  died,  leaving  feveral  ions,  die 
ufe  defcended,  either  to  all  the  fons,  or  to  the  ddeft, 
according  to  the  cuftom. 

a  Roll.  Ab.         %  ^^•  So,  where  a  perfon,  feifed  ex  parte  matema^ 

made  a  feofiitnent  to  ufes,  the  ufe  defcended  to  his 
heirs  ex  parte  materna^  in  the  lame  manner  as  the  legal 
eftate  would  have  done« 

Inconvcni-  S  S^*  Thus  flood  the  doftrine  of  ufes  as  it  was  re- 

Ufci.  gulatcd  and  fettled  by  the  Court  of  Chancery ;  and  in 

this  ilate  it  was,  in  fome  inftances,  applied  to  very  ufe- 
fill  purpofes,  by  removing  the  refti-aints  on  alienation, 
and  enabling  the  proprietors  of  real  property  to  exer- 
cife  feveral  powers  over  it,  which  were  not  allowed  by 
the  rules  of  the  common  law. 

But  ufes  foon  became  fo  general,  and  were  applied 
for  fuch  bad  purpofes,  that,  at  length,  they  were  pro- 
dudive  of  very  great  grievances.  Feoffments  to  ufes 
wjere  ufually  made  in  a  fecret  manner,  fo  that,  where 
a  perfon  had  caufe  to  fue  for  land,  he  could  not  find 
out  the  legal  tenant,  againft  whom  he  was  to  bring  his 
pracipe.  Heirs  were  frequently  difinherited  by  means 
of  feoffments  to  the  ufe  of  a  perfon's  lafl  will ;  widows 
were  deprived  of  their  dower,  and  hufbands  of  j 
tenancy  by  the  curtefy.  The  king  and  the  feudal  lor 
lofl  the  profits  of  their  tenures ;  their  fines  for  aliena* 
tion,  wardfhips,  marriages,  heriots,  and  reliefs:  and 
an  univerlal  obfcurity  and  confufion  of  titles  prevailed, 
by  which  means,  purchafers  for  a  valuable  confktora* 
tion  were  firequently  defrauded* 

S  39-  To 
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S  39.  To  remedy  thefe  inconvemencies,  fcveral  fta-  Statutes  made 
tutcs  were  made,  to  fubjeft  ufes  to  the  fame  rulea  as  them, 
legal  eftates.  By  the  ftatute  50  Edw*  3.,  it  was  ai^ 
afted,  that  where  perfons  conveyed  their  tenements  to 
their  friends,  by  coUufion,  to  have  the  profits  at  their 
will,  their  creditors  fhould  have  execution  of  fuch  te* 
nements  as  if  no  fuch  gifts  had  been  made.  Two 
other  ftatutes  of  the  fame  kind  were  made,  i  jRxViu  %> 
c.  g.,  and  2  Rich.  2.  ftat.  2.  §  3* 

By  the  ftatute  iRscb.  3,  c.  1.,  reciting,  that  by 
privy  and  unknown  feoflFments,  great  infecurity,  trou- 
ble, cofts,  and  grievous  vexations  daily  grew,  it  wa5 
enabled,  that  all  adts  and  conveyances  made  by  per- 
fons having  only  the  ufe  of  lands  fhould  be  good  and 
effedual,  not  only  againft  the  perfons  making  fuch 
a£ls,  but  alfo,  againft  all  perfons  having  or  claiming 
any  eftate  or  intereft  in  the  fame,  to  the  ufe  of  thofe 
-who  fhould  make  fuch  a£ts. 

By  the  ftatute  i  Hen.  7.  reciting,  that  when  divers 
of  the  king's  fubje6ls  having  caufe  of  aflion  by  for*, 
medon,  ^c.  be  defrauded  and  delayed  of  their  faid 
adions,  and  oftentimes  without  remedy 3^  becaufe.  of 
feoffments  made  of  the  fame,  lands  and  tenements  to. 
perfons  unknown,  ^c.  it  was  enaded,  that  the  de-^ 
mandant.  In  every  fuch  cafe,  fhould  have  his  adion 
againft  the  pecnor  or  pernors  of  ths  profits  of  the  landa 
or  tenements  demanded,  whereof  any  perfon  or  per« 
fons  had  been  enfeojQfed  to  his.  or  their  ufe. 


^j 
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By  the  (Ittute  4  Hen.  7.  c  1 7.,  It  was  ena£ted,  that 

if  any  perfon  or  perfoxis  fhould  be  feifed  of  any  eftate 

of  inheritance,  bong  tenant  immediate  to  the  lords  of 

any  caftles,  ^c.  holden  by  knight  fervice,  to  the  ufe 

^  of  any  other  perfon  or  perfons,  and  of  his  heirs  only, 

he  to  whofe  ufe  he  or  they  be  fo  feifed  dieth,  his  heir 

bdng  vithin  age,  no  will  by  him  declared,  nor  made 

in  his  life  touching  the  premifes,  the  lord  of  whom 

fuch  caflles,  &fr.  be  holden  immediately,  fhould  have 

a  writ  of  right  of  ward  as  well  for  the  body  as  for  the 

land,  as  the  lord  fhould  have  had  if  the  fame  anceflor 

had  been  in  poffeflion  of  the  eftate  fo  being  in  ufe  at 

the  time  of  his  death,  and  no  fuch  eflate  to  his  ufe 

made ;  and  that,  if  any  fuch  heir  be  of  full  age  at 

the  death  of  his  anceflor,  to  pay  relief  as  his  anceflor 

whofe  heir  he  is  would  have  paid  if  he  had  been  in  pof- 

feffion  of  that  eflate,  fo  being  in  ufe  at  the  time  of 

kis  death,  and  no  fuch  eflate  in  his  ufe  made  or 

had. 

By  the  flatute  19  Hen.  7.  c.  15.,  it  was  ena&ed, 
that  it  fhould  be  lawful  for  every  fheriff  or  other  offi- 
cer to  whom  any  writ  or  precept  fhould  be  direded 
at  the  fuit  of  any  perfon  or  perfons^  to  have  execution 
of  any  lands,   tenements,    or  other    hereditaments, 
againfl  any  perfon  or  perfons  upon  any  condemna- 
tion,  flatute,   merchant,  &fr«    to  make  and  deliver 
execution  unto  the  party  in  that  behalf  fuing,  of  all  fuch 
lands  and  tenements  as  any  other  perfon  or  perfons  be 
in  any  manner  of  wife  feifed  to  the  only  ufe  of  him, 
againft  whom  execution  was  fo  fued*  . 
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Sedion  i* 


^  OTWITHSTAJIDING  the  variety  of  ftatutes  by  Hlftory  of 
which  it  was  endeavoured  to  make  ufes  fubjed  ^^^  Statute, 
to  the  rules  of  the  common  law,  yet  means  were  found 
of  evading  them  j   particularly  in  cafes  of  wardfliips, 
marriages,  and  reliefs.     For  in  the  ftatute  4  Hen.  7.  ^^^^  ^^  ^ 
i&t  enabling  lords  to  have  the  wardfhip  of  perfons  ^.40- 
entitled  to  a  ufe  only,  an  exception  was  inferted  where 
the  anceftor  had  made  a  will,  of  which  many  perfons   6  Rep.  76  a. 
took  advantage,  to  the  great  detriment  of  the  king,  and 
the  chief  lords. 


§  2.  King  Henry  8th,  in  the  23d  year  of  his  reign,  Burnet's Hlft. 
caufed  a  bill  to  be  drawn  to  moderate,  not  to  remedy,  ^  ^^g^  ^  *  '* 
altt>getiher  thi$  abufej    he  was  contented  that  every 

Vol.  L  "EJlt  maa 
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man  fhould  have  the  liberty  of  difpofing  in  this  manner 
t>f  half  his  land  ;  and  he  told  the  parliament  in  plain 
terms,  if  they  would  not  take  a  reafonable  thing,  when 
it  was  offered,  he  would  fearch  out  the  extremity  of 
the  law,  and  then  would  not  offer  them  fo  much  again. 
The  lords  came  willingly  into  his  terms,  but  the  com- 
mons reje^ed  the  biH  ;  in  confequence  of  which  the 
parliament  was  prorogued  {a).  The  king  made  good 
his  threats ;  he  called  together  the  judges  and  ableft 
lawyers,  who  iirgued  the  queftion  in  Chancery,  and 
agreed,  that  a  man  could  not  devife  any  part  of  his 
land  in  prejudice  of  his  heir«. 


(a)  Juflice  Harper  gives  the  following  hiftory  of  the  ftatute  of 
ufes  :  '*  And  as  to  the  making  of  the  ftatute  27  Hen,  8.  the  truth  isv 
**  that  the  king  was  difpleafcd  for  the  lofs  of  wardftiip8»  and  other 
*<  injuries  done  to  him ;  for  which  caufe  he  complained  to  the  judgpt 
^  of  the  defed  of  the  kiw  in  th^  cafe^  who  thereupon  fhewed  unto 
'<  the  king  the  caufei  of  thofe  injuries  and  loflcs  to  like  king  ;  and 
<*  further  fliewed  to  the  king,  that  if  the  poficilion  might  be  joined 
*'  to  the  ufe,  all  would  go  well,  and  all  the  injuries»  wrong,  and  lois 
^  which  came  to  the  king,  by  reafon  of  fuch  ufes,  wilk)  and  fecret 
*^  feolFments,  would  be  avoided.  For  which  the  king  comoianded 
^  his  council  to  frame  a  bill  to  tkat  pucpofe,  and  pfefent  it  to  the 
^'  houfe  of  commons  in  the  24th  year  of  his  reigft ;  but  it  was  thea 
^*  rcjcded,  and  tlie  king  at  that  time  would,  have  been  contented 
'<  that  the  fourth  part  of  the  land  only  (hould  defcend.  And  from  that 
<*  ffme  the  kfng  (layed  further  proceedings  in  the  faid  caufe,  until 
*'  27  Hen.  8.,  at  which  time  it  took  eSt^ :  and  their  care  was  t« 
**  pen  the  ftatute  fo  preciftly  that  nothing  (hoiild  be  left  in  the 
<<  feoffees,  but  that  the  whole  eilate  Ihould  be  executed  by  thefta« 
^  tute,  fo  as  the  faid  ftatute  did  utterly  take  put  all  from  the 
^^  fepSees.^    2  Leon.  Rep.  171  iS. 

*  -  No 
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No  account  of  thefe  arguments  is  to  be  found  in 
the  Tear  Booksj  nor  do  I  believe  they  are  mentioned 
by  any  legal  writer ;  but  it  is  probable  that  this  de- 
termination only  related  to  a  devife  of  land,  and  not 
to  that  of  a  lifej  fo  that  all  the  incohveniencies 
arifing  from  the  praSice  of  devifing  ufes,  ftill  Con- 
tinued. 

§  3,  The  mifchiefs  that  refulled  from  feoffments  td  Sututc  of 
ufes  increafed  every  day ;  and  at  leilgth  it  became  ab- 
Jblutely  neceffary  to  apply  a  fufEcient  remedy  to  thefe 
diforders.  This  was  effected  by  the  ftatiite  127  Hen.  8. 
ch.  1 0,  intitled.  An  ad  concerning  ufes  and  wills ^  and 
ufually  called  the  Jiatute  of  ifes^  reciting  that,  by  the 
common  law,  lands  were  not  devifable  by  will,  noi^ 
ought  to  be  transfened  but  by  livery  of  feifin ;  yet 
neverthelefs  divers  and  fundry  imaginations,  fubtle  in- 
ventions and  practices  had  been  ufed,  whereby  the 
he^reditaxnents  of  the  realm  had  been  conveyed  by  frau- 
dulent feoffments,  fines,  recoveries,  and  other  aflur- 
ances,  and  alfo  by  wills  and  teflaments  ;  by  reaibir 
whereof  heirs  had  been  unjuftly  difihherited,  the  lords 
had  loft  their  wards,  marriages,  reliefs,  heriots,  efcheat^,  * 

aids }  married  men  had  loft  their  tenancies  by  the 
curtefy,  and  widows  their  dower  j  manifeft  perjuries 
were  committed,  &*r. 

§  4.  It  is  therefore  enadbed,  "  That  where  any  per-  f.  i. 
*•  fon  or  perfons*  ftand  or  be  feifed,  or  at  any  time 
"  hereafter  (hall  happen  to  be  feifed,  of  and  in  any 
**  honors,  manors,  lands,  tenements,  rents,  fervices,  re-- 
**  veriions,  remainders,  or  other  hereditantents,  to  the 

E  9  a  «*  ufe. 


C€ 
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**  ufc,  confidence,  or  truft  of  any  perfon  or  perfons,  or 
^  of  any  body  politic,  by  reafon  of  any  bargain,  falc, 
*'  feoffment,  fine,  recovery,  covenant,  contrad,  agree- 
ment, will,  or  otherwife,  by  any  manner  or  means 
whatever  it  be,  that  in  every  fuch  cafe,  all  and  every 
•*  fuch  perfon  and  perfons  and  bodies  politic  that  have, 
**  or  hereafter  fhall  have,  any  fuch  ufe,  confidence,  or 
**  truft,  in  fee  fimple  or  fee  tail,  term  of  life  or  for 
•*  years,  or  otherwife,  or  any  ofe,  truft,  or  confidence 
**  in  remainder  or  reverfion,.  fhall  from  thenceforth 
'  ^  ftand  and  be  feifed^  deemed,  and  adjudged  in  lawfiil 
•*  feifin,  eftate,  and  poffeffion,  of  and  in  the  fame 
^  honors,  caftles,  &fr.  to  all  intents,  conftruftions^ 
**  and  purpofes  in  the  law,  of  and  in  fuch  like  eftates, 
^  as  they  had  or  fliall  have  in  ufe,  truft,  or  confidence 
•*  of  or  in  the  fame ;  and  that  the  eftate,  right,  title^ 
^  intereft,  and  poffeffion  that  was  in  fuch  perfon  or 
•*  perfons  that  were  or  hereafter  ihall  be  feifed  of  any 
^'  lands,  tenements,  or  hereditaments,  to  the  ufe,  con- 
•*  fidence,  or  truft  of  any  fuch  perfon  or  perfons,  or  of 
•*  any  body  politic,  to  be  from  henceforth  clearly 
^  deemed  and  adjudged  to  be  in  him  or  them  that 
*•  have  or  hereafter  ihall  have  fuch  ufe,  confidence, 
**  or  truft,  after  fuch  quality,  manner,  form,  and  con- 
•*  dition  as  they  had  before  in  or  to  the  ufe,  confidence, 
•*  or  truft  that  was  in  them. 

C  2.  **  Where  divers  and  many  perfons  be  or  hereafter 

^*  Ihall  happen  to  be  jointly  feifed  of  and  in  any  lands, 
^*  tenements,  rents,  reverfions,  remainders,  or  other 
•'  hereditaments,  to  the  ufe,  confidence,  or  truft  of  any 
*^  of  them,  that  be  fo  jointly  feifed^  that  ia  every  fuch 

•♦cafe. 
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**  cafe,  that  thofe  perfon  or  perfons  which  have  or  here- 
"  jrfter  fhall  have  any  fuch  ufe,  confidence,  or  truft,  in 
any  fuch  lands,  l5fc.  (hall  from  thenceforth  have  and 
be  deemed  and  adjudged  to  have  only  to  him  or 
them  that  have  or  hereafter  fliall  have  any  fuch  ufe, 
confidence,  or  truil,  fuch  eflate,  pofiellion,  and  feifin, 
*'  of  and  in  the  fame  lands,  tenements,  &fr.  in  like 
*'  nature,  manner,  form,  condition,  and  courfe  as  he  or, 
**  they  had  before  in  the  ufe,  confidence,  or  truft  o^ 
**  the  fame  lands,  tenements,  or  hereditaments.  * 

"  And  where  divers  perfons  ftand  feifed  of  any  lands,   f-  4. 

^*  to  the  ufe  and  intent  that  fome  other  perfon  fhall  re- 

« 

"  ceive  a  rent  out  of  the  fame  lands,  in  every  fuch  cafe 
**  the  perfon  having  fuch  ufe  and  intereft  to  have  the 
*'  fame  rent,  fhall  be  adjudged  and  deemed  to  be  in 
^'  pofTeflion  and  feifin  of  the  fame  rent,  of  and  in  fuch 
**  like  eftate  as  he  had  in  the  ufe  of  the  faid  rent,'* 

§  5.  It  is  evident  from  the  words  of  the  ftatute,   intention  of 
that  the  intention  of  the  legiflature  was,  entirely  to   ^^^  i>tatute. 
abolifh  ufes,  by  deftroying  the  eftate  of  the  feofiees  to         P-  >  4'* 
ufes,  and  transferring  it  from  them  to  the  cefiuique 
ufe ;  by  which  means,  the  ufe  fhbuld  be  changed  into 
a  legal  eftate.     And  the  operation  of  the  ftatute  has 
fo  far  anfwered  the  intention  of  the  makers  of  it,  that 
no  ufe  upon  which  the  ftatute  is  allowed  to  operate, 
can  exift  in  its  former  ftate  for  more  than  an  inftant, 
as  the  legal  feifin  and  pofTeflion  of  the  land  muft  be- 
come united  to  it  immediately  after  its  creation, 

E  e  3  §  6.  It 


4^5  ^^//^  ^^*    W^^     ^^'  ^*  S  6^9* 

§  6.  It  therefore  followed^  that  vrhere  this  flatute 
operated,  lands  conveyed  to  yfes  could  never,  in  fu- 
ture, become  liable  to  the  charges  or  incumbr^ces  of 
the  feoffees ;  but,  on  the  other  hand,  they  would  be 
always  fubjeQ  tp  the  phages  and  incumbrances  of  the 
ce/hiique  ufe,  and  to  al}  the  rules  of  the  common  law, 
§0  that  they  ce^ed  to  be  devifeablq,  -and,  by  that 
means,  the  great  objed  of  Hen.  8,  was  attained ;  which 
lyj^  to  preferve  his  right  to  wardfl^ip,  ^^d  othgr  feudal 
profits,  out  of  the  lands  of  the  nobility. 

Circum-  §  7.  There  are  three  circumftances  neceffary  to  the 

fary  to  the  execution  of  a  ufg  by  this  ftatute :  1  ft,  A  perfon  feifed 
thrSatuu^^  to  the  ufe  of  foipe  other  perfon ;  2d,  A  cejiuique  ufe 
\  Rep.  1 26  tf.    ^^  #>  ^^^»  3^*  A  ufp  in  eje^  ip  poffefTipn,  remainr 

dpr,  or  reverfion, 

* 

?ft,  A  Per-  §  8.  With  refpeft  to  the  firft  of  thefe  circumftances, 

fon  feifed  to      jijg  words  of  the  ftatute  exprefsly  require  it,  "  When 

"  any  perfon  or  perfons  ftand  or  be  feifed,  or  at  any 
•*  time  hereafter,  ftiall  happen  to  be  feifed  of  any 
*f  honors,  l^f.  to  the  life,  confidence,  or  truft,  of  any 
"  other  perfon  or  perfons,"  It  will,  howeyer,  be  ne- 
c.eflary,  in  this  place,  to  inquire,  firft,  ^hat  perfon^ 
are  capable  of  being  feifed  to  ufes  ;  and,  fepondly,  of 
\yhat  eftate  or  intereft  they  can  be  feifed  tp  ufes. 

What  Per-  §  9*  All  perfons  yrho  were  capable  qf  being  feifed  tq 

llTfecrrJ  ^     ^f?5  ^^^^^^  *^  ^^^"^^  °^^y  ^^"  ^^  ^^^^^  to  a  ufe : 
Ufes*  and,  on  the  other  fide,  all  thofe  who  were  incapable 

of  being  feifed  to  ufes  before  the  ftatute,  ftill  labour 
ijjid.er  the  fame  incapacity* 

S  ?0t  \^ 
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^  lo.  It  has  been  ftated^  that  neither  the  king  nor  Ante,c!i.|. 
queen  could,  before  the  ftatute^  have  been  cejhiiqui 
ufe ;  or  rather,  were  not  compellable  to  execute  the 
ufe.  This  law  continued  after  the  ftatute ;  and  a  fin- 
gular  cafe  arofe  in  35  Eli%.  refpeding  the  prerogative 
of  the  crown  to  hold  lands  difcharged  of  all  ufes. 

§  II.  -<^.  committed  high  treafon  in  18  Eli%.^  for  PimVscafct 
which  he  wa?  attainted  in  a 6  Eli%.  by  trial.  Between  ,  inftf  i*«4. 
the  treafon  and  the  attainder,  a  fine  was  levied  to  him  "•  ?• 
by  B.  of  certain  lands  to  the  ufe  of  B.  and  his  wife, 
(who  was.  filler  to  A^  and  of  the  heirs  of  the  faid  J?,  j 
afterwards  B.  and  his  wife  bargained  and  fold  the  lands 
to  J.  5.  for  money.  Upon  difcovery  of  the  treafon 
and  the  attainder  of  A.^  the  purchafer  J.  S.  was  ad- 
vifed  by  Plowden  and  Popham^  and  many  others,  that 
the  eflate  of  the  laiul  was  in  the  queen  ;  becaufe  the 
queen  is  entitled  to  all  th^  lands  that  traitors  had,  at 
the  time  of  the  treafon,  or  after.  So  the  ufe  which 
was  declared  to  B*  and  his  wife  upon  the  fine,  was 
void,  by  the  relstfion  of  the  right  of  the  queen  under 
the  attainder ;  and  the  queen  muft  hold  the  land,  difr 
charged  of  the  ufe,  becaufe  ihe  icould  not  be  feifed  to 
a  ufe. 

It  is  but  juftice  to  mention,  that  the  cafe  being  re- 
prefented  to  queen  Elizabeth j  (he  granted  the  land  to 
the  ce/luiqtte  ufe,  by  patent, 

5  12.  By  the  very  words  of  the  ftatute,  which  are,   Bac.  R.42. 
**  any  perfon  or  perfons/'  aliens  and  corporations  are 
;ncapaple  of  being  feifeg  to  a  ufe.    And  therefore,  it   Dyer,  i^o^U 

E  e  4  was 
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was  determined  in  a  cafe  reported  by  Dyer^  that  where 
an  alien  and  a  natural  bom  fubjeft  were  enfeoffed  to 
ufes,  the  moiety  of  the  alien  fhould,  upon  office  found, 
become  veiled  in  the  crown« 


OF  what 
Eftate  a  Pcr« 
foo  maybe 
fetfed  to 
Ufei. 


§  13.  With  refpeft  to  the  eftate  or  intereft  of  which 
a  perfon  may  be  feifed  to  a  ufe,  the  words  of  the  fta- 
tute  are :  "  Where  any  perfon  or  perfons  ftand  or  be 
**  feifed »  or  at  any  time  hereafter  fhall  happen  to  be 
<«  feifed/*  Now,  the  word  feifed  extends  to  every 
fpecies  of  eftate  of  freehold ;  although  it  appears  to 
have  been  the  general  opinion,  before,  and  immedi- 
ately after  the  paffing  of  this  ftatute,  that  all  feoffiees 
to  ufes  muft  have  been  feifed  in  fee-fimple. 


Eftate  TaiL 

Cent.  5« 
Ca.  1. 


§  14.  It  was  formerly  much  doubted,  whether  a 
tenant  in  tail  could  be  feifed  to  a  ufe ;  and  ycnkins  ftates 
it  as  a  point  determined  by  all  the  judges,  that  a  tenant 
in  tail  cannot  be  feifed  to  a  ufe  either  expreffed  or  im- 
plied. I  ft,  Becaufe  the  tenure  creates  a  confidera- 
tion :  adly,  Becaufe  the  ftatute  De  Donis  has  fo  appro- 
priated and  fixed  the  eftate  tail  to  the  donee  and  the 
heirs  of  his  body,  that  neither  he  nor  they  can  execute 
the  ufe. 


S  1 5.  The  cafe  cited  by  Jenkins  in  fupport  of  this 
doctrine,  is  that  of  Cawper  v.  Franklin^  which  arofc  in 
Cro.  Ja.  ifoo.  1 2  Jac.  I .,  and  is  thus  reported  by  Croke. — John  Wal- 
ter being  feifed  in  fee,  made  a  feoffment  to  Thomas 
Waltery  hahndum  to  him  and  his  heirs  of  his  body,  to 
the  ufe  of  him  and  his  heirs  and  affigns  for  ever.  The 
queftion  was,  whether  Thomas  Walter  had  an  eftate 


m 
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in  fee  tail  only,  or  in  fee,  determinable  upon  the  eflate 
tail.  Firft,  whether  a  ufe  might  be  limited  upon  an 
eftate  tail  at  the  common  law,  or  after  the  ftatute  of 
ufes  :  adly?  Whether  this  limitatiori  of  ufes  to  Thomas 
•  Walter  and  his  heirs  fhould  not  be  intended  the  fame 
ufes,  being  to  the  feoflfee  himfelf,  and  to  the  fame 
heirs,  as  it  was  in  the  habendum.  Croke  reports  that 
the  cafe  was  adjourned*;  but  the  opinion  of  the  court 
upon  the  argument,  inclined  that  he  was  tenant  in  tail, 
and  that  the  limitation  of  the  ufe  out  of  the  eftate  tail 
was  void,  as  well  after  the  ftatute  as  before ;  for  the 
ftatute  never  intended  to  execute  any  ufe  but  that  which 
might  be  lawfully  compelled  to  be  executo/before  the 
ftatute.  But  this  could  not  be  of  an  eftate  tail,  for 
the  Chancery  could  not  compel  him,  at  the  common 
law,  to  execute  the  eftate ;  and  fo  the  ftatute  did  not 
execute  it  then. 

§  16.  Buljirode  reports  a  fecond  argument  upon   3801^.184. 
this  cafe,  together  with  the  judgement  of  the  court ; 
which  was,  that  Thomas  Walter  took  an  eftate  tail,  be- 
caofe  a  tenant  in  tail  could  not  be  feifed  to  a  ufe. 

$  17.  Godbolt  reports  the  cafe  co  have  arifen  upon  a  269. 
limitation  to  one,  and  to  the  heirs  of  his  body,  baben^ 
dum  unto  the  donee,  to  the  ufe  of  him,  his  heirs  and 
aflSgns  for  ever :  tod  that  two  points  were  refolved, 
tft.  That  the  limitation  in  the  habendum  did  not  in- 
creafe  or  alter  the  eftate  given  in  the  premifes  of  the 
deed  :  adly.  That  tenant  in  tail  might  ftand  feifed  to 
a  ufe  exprefled ;  but  fuch  ufe  could  not  be  averred. 

8  S  i8.  The 
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84S.  §  J  8.  The  fame  cafe  is  alfo  reported  by  Moor  by  the 

name  of  Carrier  v.  Franklin^  who  feems  to  have  con- 
iidered  it  as  a  queflion  of  conftrudion,  and  that  the 
feoffee  only  took  an  eftate  tail ;  becaufe  the  ufe  to  him 
and  his  heivs,  immediately  fucceeding  the  habendum^ 
muft  be  conftrued  to  mean  the  fanie  kind  of  heirs,  to 
ivhom  the  eftate  had  been  already  limited,  that  is,  the 
heirs  of  his  body, 

§  19.  If  this  cafe  be  confidered  as  an  authority,  it  will 

only  prove  that  a  tenant  in  tail  cannot  be  feifed  to  a  ufe 

in  fee*    But  that  a  tenant  in  tail  may  be  feifed  to  a  ufe  co* 

extenfive  with  his  eftate,  is  a  dodrine  which  it  would  be 

Read.  57.        extremely  dangerous  to  controvert.     And  Lord  Bacon 

ezprefsly  fays,  that  a  tenant  in  tail  may  be  feifed  to  a 
ufe :— *  ^^  If  I  give  land  in  tail  by  deed  fiiice  the  fta* 
^^  tute  to  A.y  to  the  ufe  of  B.  and  his  heirs,  B.  hath  a 
**  fee-fimple  determinable  upon  the  death  of  J.  with- 
^^  out  ifliie ;  and  tike  law,  though  doubtful  before  the 
^  (latute  was :  for  the  chief  reafon  that  bred  the  doubt 
*^  before  the  ftatute,  was,  becaufe  tenant  in  tail  could 
not  execute  an  eflate  without  wrong ;  but  tliat  fince, 
the  ftatute  is  quite  taken  away,  becaufe  the  ftatute 
'*  Tavcth  no  right  of  entail,  as  the  ftatute  of  i  Rifb.  3, 
«  did/' 

JO  Rep.  95.         S  *^»  I^  Seymour* s  cafe,  10  Jar.  i.,  a  tenant  in  tail 

bargained  and  fold  his  eftate  tail  to  a  ftranger  in  fee ; 
and  it  was  unanimouily  refolved  by  the  Court  of  King's 
Bench,  that  the  bargainee  took  an  eftate  to  him  an4 

his  heirs,  determinable  upon  the  death  of  the  teii^u^t 

in 
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in  tail.     Now  this  determination  niuft  have  been  found* 
ed  upon  the  principle,  that  a  tenant  in  tail  may  be  feifed   Tit.  32. 
to  a  ufe }  for,  otherwife,  the  bargain  and  fale  would 
have  been  void. 

« 

§  2  J.  It  may,  therefore,  be  now  laid  down  a^  an 
undoubted  principle  of  law,  that  a  tenant  in  tail  may 
be  feifed  to  a  ufe,  even  in  fee ;  and  that  fuch  ufe  will 
be  good  againft  the  tenant  in  tail.  And  as  tenants  in 
tail  have,  jever  fmce  the  time  of  Lord  Coke^  been  in  *  Rep-  77 «. 
the  praftice  of  transferring  their  eftates  to  the  perfons 
who  were  to  be  tenants  to  the  pracipe,  and  to  their 
h?irs,  by  conveyances  derived  from  the  ftatute  of 
ufes.  If  it  were  eftablifhed  thjit  a  tenant  in  tail  cannot 
be  feifed  to  a  ufe,  the  cpnfequenc^  woyld  be,  that  al- 
mofl  all  the  common  recoveries  which  have  been  fuf- 
fpre4  for  the  Ijift  century,  would  be  void,  for  want  of 
a  good  tenant  to  the  pracipe. 

§  22.  A  tenant  for  life  may  be  feifed  to  a  ufe ;  but    Eflatc  for 
fuch  ufe  will  determine,  together  with  the  legal  eftate   ^ 
transferred  to  it  by  the  ftatute,  upon  the  deatli  of  the 
tenant  for  life. 

§  23.  In  2  &  3  EHz.^  this  cafe  was  moved.    Lands   Dyer,  186  a 
were  given  to  two  perfons  for  their  lives,  and  the  life   ^af*   c>o 
of  the  furvivor,  to  the  ufe  of  ^.  B.  for  his  life.     The    EUz.  721, 
two  donees  to  ufes  died  ;  and  the  queftion  was,  whe- 
ther  th«  eftate  to  A.  B.  was  determined.     The  court 
thought  that  the  eftate  was  determined,  becaufe  the 
eftate  on  which  the  ufe  was  created  and  raifed  was 
'  gpne. 

S  24'  It 
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§  24.  It  follows  from  this  cafe  which  is  cited  and 

admitted  to  be  godd  law  in  Buljirode^s  report  of  Cawper 

v.Franklitij  that  all  perfons  having  a  legal  eftate  of 

Cro.  Car.        freehold  may  be  feifed  to  a  ufe.     If  the  ufe  is  greater 

*^'*  than  the  eftate  out  of  which  it  is  created,  it  will  ceafe 

upon  the  determination  of  that  eftate  j  but  will  be  good 
in  the  mean  time. 


What  Kind  S  *5*  ^^^  refped  to  the  different  kinds  of  property 
maylbrcon-  whereof  a  perfon  may  b^  feifed  to  the  ufe  of  another, 
vcycd  to  xhc  words  of  the  ftatute  are — "  Honors,  caftles,  ma* 

"  nors,  lands,,  tenements,  rents,  fervices,  reverfions, 
"  remainders,  or  other  hereditaments  ;**  which  com- 
prehend every  fpecies  of  real  property  in  poffeilion, 
remainder,  or  reverfion  ;  and,  therefore,  not  only 
corporeal  hereditaments,  but  alfo,  incorporeal  ones, 
fuch  as  advowfons,  tythes,  rents,  ^c.  are  within  this 
ilatute. 


Cro,  Eliz.  §  26.  Nothing,  however,  can  be  conveyed  to  ufcs, 

2°Roll  Ab.      ^^^  ^*^  whereof  a  perfon  is  feifed  at  the  time  j  for,  in 
790.  law,  every  difpofal  fuppofes  a  precedent  property ;  and 

therefore,  no  man  can  convey^'a  ufe  in  land,  of  which 
)ie  is  not  in  poffeflion,  when  the  conveyance  is  made. 

Read.  43.  §  ^7-  ^^^^  Bacon  fays,  that  the  word  hereditament 

in  the  ftatute,  is  to  be  underftood  of  thofe  things  where<r 
of  an  inheritance  is  in  effe ;  and  yet  a  grant  of  a  rent 
charge  de  myuo  for  life,  to  a  ufe,  is  good  enough ;  al- 
though there  is  no  inheritance  in  being  of  this  rent* 
It  fliould,  however,  be  obferved,  that,  in  this  cafe, 

thcrQ 
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there  is  a  feifin  of  the  land^  out  of  which  the  rent  is 
granted. 

S  28.  Copyhold  eflates  are,  however,  not  compre-  Co.  Cop. 

bended  witlidn  the  ftatutc  of  ufes ;  becaufe  a  tranfmu-  Tit.  j  i .  ch.  3. 

tation  of  pofleflion,  by  the  fole  operation  of  the  fta-  ^^^^'  ^'^"* 

tute,  without  the  concurrence  or  permiffion  of  the  lord,  Cowp.  R. 

would  be  an  infringement  of  the  lord^s  rights,  and  ^^' 
would  tend  to  his  prejudice. 

§  129.  The  fecond  drcumftance  neceflary  to  the  exe-  2dly.  A  Ccf- 

cution  of  a  ufe  by  this  ftatute  is,  that  there  muft  be  a  [^'^^^^ ^'^ 

cejbdque  ufe  in  ejfe.    If,  therefore,  a  ufe  be  limited  to  ^^  j^  ^^ 

a  perfon  not  in  ejfe^  or  to  a  perfon  uncertain,  the  fta-  W.  42. 
tute  can  have  no  operation. 

§  30.  With  refpeS  to  thofe  who  may  be  cejiuique 
ufe,  all  perfons  capable  of  taking  lands  by  any  com- 
mon law  conveyance,  may  be  cejiuique  ufe.  And,  by 
the  words  of  the  ftatute,  a  cejiuique  ufe  may  be  entitled 
to  an  eftate  **  in  fee-fimple  or  fee-*tail,  term  of  life, 
"  or  for  years,  or  otherwife ;  or  in  remainder  or  rc- 
*  verfion.** 

# 

531*  Lord  Bacon  fays,  the  king  may  be  a  cejiuique   Read.  Go. 
ufe,  but  it  behoveth  both  the  declaration  of  the  ufe, 
and  the  conveyance  itfelf,  to  be  matter  of  record,  be** 
caufe  the  king's  title  is  compounded  of  both.     A  cor- 
poration  n\ay  atfo  be^  a  ceftmque  ufe. 

5  32.  The  cejiuique  ufe  muft,  in  general,  be  a  dif- 
ferent i^rfpn  from  hi^i  who  is  feifed  to  the  ufe :  for 

Lord 
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Read.  63.        i;;ord  Bacon  fay?,  *•  the  whole  fcope  of  the  ftatute  was 

^^  to  remit  the  common  law^  and  never  to  intermeddle 
**  where  the  common  law  executed  an  eftate ;  there- 
'^  fore  the  common  law  ought  to  be  expounded,  that 
^^  where  the  party  feifed  to  the  ufe,  and  the  cejiidqui 
^^  ufe  is  one  perfon,  he  never  taketh  by  the  (tatute, 
**  except  there  be  a  dired  impoffibility  or  impertinency 
*^  for  the  ufe  to  take  effeft  by  the  common  law." 

Jcnkiot  T.  S  33^  Th^>  where  lands  were  given  to  a  man  and 

Cro!°&ir         ^  ^^  habendum  to  the  faid  hufband  and  wife,  to  the 
^o.  ufe  of  them  and  the  heirs  of  their  two  bodies ;  and  for 

defauk  of  fuch  iffue,  to  the  ufe  of  A.  B.  The  quef- 
tion  was,  whether  the  hufband  and  wife  had  an  eftate 
tail,  or  only  an  eftate  for  their  lives.  And  it  was  ad- 
judged that  they  took  an  eftate  tail. 

Upon  a  writ  of  error  in  the  King's  Bench,  it  was 
argued,  that  the  eftate  out  of  which  the  ufe  arofe  was 
but  for  their  lives,  and,  confequently,  the  ufe  could 
not  be  limited  for  a  larger  eftate.  But  Croke^  jfonesy 
and  Whitlock^  were  of  opmion  that  there  was  a  dtfer- 
ence,  where  an  eftate  was  limited  to  one,  and  the  ufe  to 
another ;  there  the  ufe  could  not  be  more  than  the 
eftate  out  of  which  it  was  derived :  but  it  was  other- 
wife  where  the  limitation  was  to  two  perfons,  habendum 
to  them,  to  the  ufe  of  them  and  the  heirs  of  their  IxK 
dies :  this  was  no  limitation  of  the  ufe ;  nor  was  the 
ufe  to  be  executed  by  the  ftatute )  but  they  took  by 
the  conunon  law. 
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43 « 


S  34.  The  fame  point  arofe  in  the  fubfequent  term,    Meredith 
in  a  writ  of  error  from  a  judgement  given  in  Wales ,   Cro.Car!^44. 
the  com't  held,  that  the  limitation  in  the  habendum  was 
a  limitation  of  the  land  itfelf,  and  not  of  the  ufe. 


i€ 


« 


<C 


i( 


§  35.  In  a  modem  cafe.  Lord  Chief  Juflice  Holt  is 
reported  to  have  faid ;  ^^  If  a  fine  be  levied  to  a  man 
^  and  his  heirs,  to  the  ufe  of  him  and  his  heirs,  in 

this  cafe,  he  fhall  take  by  the  common  law,  and  not 

by  way  of  ufe.*'  And  the  late  Mr.  Booths  in  an  ela- 
borate opinipn  on  this  fubjed,  fays,  ^^  If  at  this  day 

a  man  fiioutd  enfe<^  J.  S.  to  hold  to  the  faid  J.  S. 

and  hit  heirs,  to  the  ufe  and  behoof  of  the  faid  J.  S. 
^  and  his  heirs  for  ever,  no  man  living  would  call  that 
**  a  ftatute  ufe ;  for  the  words  would  import  no  more 
*^  than  the  words,  for  his  and  their  fole  benefit  and 
**  behoof,  and  would  only  ferve  to  (how,  in  Sow  ample 
<<  and  beneficial  a  manner  the  feoffee  was  to  take  the 
^^  eftate  limited  to  him  by  the  habendum^  which  being 
^^  manifeftly  an  eftate  at  common  law,  could  not  alfo 
"  give  or.  create  a  ftatutc  ufe." 


Gilb.  Rep. 


Cafes  and 
OpinioiiSy 
vol.  2.  294. 


§  36.  There  are,  however,  fome  cafes,  where  the 
fame  perfon  may  be  feifed  to  a  ufe,  and  alfo  ce/luique 
ufe. 


1 


Bac.  R.  63 


Thus,  if  a  man  makes  ^a  feoffment  in  fee  to  one,  to  13  Rfp.  56. 
the  ufe  of  him  and  the  heirs  ef  his  body,  in  this  cafe 
for  the  benefit  of  the  iffue,  the  ftatute,  according  to 
the  limitation  of  the  ufes,  divefts  the  eftate  vefted  in 
him  by  the  common  law,  and  executes  the  fame  in 
himfelf  by  fiorce  of  the  ftatute :  «nd  yet  the  fame  is  out 

'^  of 
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of  the  words  of  the  ttatute,  which  are,  **  to  the  ufc  of 
**  any  9ther  perfon  ;*'  and  here  he  is  feifed  to  the  ufe 
of  himfeif.  But  the  ftatute  hath  been  always  benefi- 
cially expounded  to  (atisfy  the  intention  of  the  parties, 
which  is  the  diredion  of  the  ufe  according  to  the  rule 
of  the  law. 

13  Rq>.  56.  -  S  37*  S^'  ^  ^  "^^^^  feifed  of  lands  in  fee-fimple,  co- 
venants with  another,  that  he  and  his  heirs  will  ftand 
feifed  of  the  fame  land,  to  the  ufe  of  himfelf  and  the 
heirs  of  his  body,  or  to  the  ufe  of  himfelf  for  life,  the 
remainder  over  in  fee ;  in  that  cafe,  by  the  operation 
of  the  ftatute,  the  eftate  which  he  hath  at  the  common 
law  is  divefted,  and  a  new  eftate  vefted  in  himfelf,  ac- 
cording to  the  limitation  of  the  ufe. 

I^ead.  64.  S  3^-  hordi  Bacon  fays,  if  a  perfon  enfeoffs  J.  Si 

to  the  ufe  of  J.  D.  for  life,  remainder  to  the  ufe  of 
J.  S.  for  life,  remainder  to  the  ufe  of  J.  N.  in  fee, 
y.  5.  is  in  by  the  ftatute ;  becaufe  the  law  will  not 
admit  fradions  of  eftates. 

Id.  So,  if  a  perfon  enfeoffs  J.  S.  to  the  ufe  of  himfelf 

and  a  ftranger,  they  fhall  be  both  in  by  the  ftatute ; 

becaufe  they  could  not  take  jointly,  taking  by  feveral 
Id.  titles.    Like  law,  if  I  enfeoff  a  biihop  and  his  heirs, 

to  the  ufe  of  himfelf  and  his  fucceffors,  he  is  in  by  the 

ftatute,  in  right  of  his  fee* 


jdly,  A  Ufc         S  39-  The  third  circumftance  neoeflary  to  the 

cution  of  a  ufe  by  this  ftatute  is,  that  there  Ihould  be 


iRep.  126  a. 


reverfiozu 
When 


C€ 
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When,  all  thefe  circumftances  concur,  the  poffeflSbn 
and  legal  eftate  in  the  lands,  out  of  which  the  ufe  was 
granted,  is  immediately  taken  from  the  feoffee  to  ufes 
and  vefted  in  the  cejluique  ufe ;  and  the  poffeffion  thus 
transferred  is  not  a  mere  feifin  or  poffeffion  in  law,  but*  Bac  R.  46! 
an  aftual  feifin  and  poffeffion  in  faft;  not  a  mere  Cro^^Eli 
title  to  enter  upon  the  land,  but  an  aftual  eftate.  4^* 

S  40.  The  third  feclion  of  the  ftatute  contains  a  Saving  of 
ftving  "  to  all  and  fingular  thofe  perfons,  and  to  their  Eftatc«, 
**  heirs,  which  be  or  hereafter  fhall  be  feifed  to  any  ufe, 
all  fuch  former  right,  title,  entry,  intereft,  poffeffion, 
rents,  cuftoms,  fervices,  and  aftion,  as  they  or  any 
of  them  might  have  had  to  his  or  their  own  proper 
ufe,  in  or  to  any  manors^  lands,  tenements,  rents,  or 
hereditaments,  whereof  they  be  or  hereafter  fhall  be 
<(  feifed  to  any  other  ufe,  as  if  this  ad  had  not  been 
««  made." 

§  41.   In  confequence  of  this  claufe,  no  term  for   7  Rep.  19^. 
years  or  other  intereft,  whereof  a  perfon  to  whom    ^°  ^* 
lands  are  conveyed  to  ufes,  is  poffeffed  in  his  own 
right,  will  be  merged  by  fuch  conveyance. 

%  42.  A.  demifed  lands  to  B.  for  a  term  of  years,    Ferrers  and 
and  afterwards  the  leffor  by  bargain  and  fale  inrolled,    y^x^u 
and  fine,  conveyed  the  fame  lands  to  the  leffee  and   ^^*  J*-  ^^3' 
others  and  their  heirs^  to  the  ufe  of  them  and  their 
heirs,  to  the  intent  that  a  common  recovery  fhould  be 
had  and  fuffered  againft  them,  with  voucher  of  the 
leflbr,  to  the  ufe  of  a  ftranger  j  all  which  was  done 
accordingly. 

Vol.1.  F  f  The 
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The  queftion  was,  whether  the  teim  for  yeanr  waf 
'snged:  and  it  was  determined,  that  the  term  ftill: 
ezifted ;  fi>r  although  it  was  merged  by  the  union  of 
die  cftates,  until  the  recovery  was  fuffercid,  yet,  when 
that  wai  done,  the  ufes  thereof  being  guided  by  die 
bsi^pin  and  fale>  it  was  the  fame  as  if  there  had  been 
no  conveyance  i  it  being  within  the  equity  and  inten* 
tion  of  the  faving  in  the  third  fe£Uon  of  the  ftatute  of 
ufes.  For  the  intention  of  that  ftatute  was,  not  to  de« 
ftroy  prior  eftates,  but  to  preferve  them.  And  it  was 
agreed  by  the  vriiole  court,  that  if  a  fine  or  feoflfment 
had  been  levied  or  made  to  the  lefloe  for  years,  his 
term  would  not  have  been  thereby  extinguiihed* 

It  was  obje&ed  that  the  bargain  and  fale  and  &ie 

were  to  the  ufe  of  the  lefiee  for  years,  otberwiCe  he 

could  not  have  been  toiant  of.  the  freehold ;  and^ 

therefore,  the  faving  in  the  flatute  of  ufes  did  not  es^ 

Coot  V.         tend  to  this  cafe.    But  it  wis  anfwered  and  refolved, 

?  v!mu %c.    ^^'  ^^^  former  reafons,  that  the  term  was  laved  by  the 

a8o.8.P.       equity  of  the  ftatute^ 
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Sedion  i« 


< 


xRep.  129^. 


IH^^TIEN  the  ftatute  bf  ufes  firft  became  a  fiibjea  of  Conftniaioa 
difcui&on  in  the  courts  of  law.  it  was  held  by  ?^  ^^^ 

'  •'    Statute. 

the  juices,  that  no  ufes  fhould  be  executed  by  the  fta- 
tute^ which  werie  limited  againil  the  rules  of  the  com- 
mon law :  for  it  appeared  by  the  preamble  of  the  lla^ 
tute,  that  it  was  the  intent  of  the  makers  of  the  a£t  to 
reftore  the  ancient  law,  and  to  extirpate  alid  extinguiih 
iuch  fubtk  pra£Ufed  feoffments,  fines,  recoveries,  abufei, 
aad  errors,  tending  to  the  fubverlion  of  the  good  and 
ancient  common  law  of  the  land.  So  that  it  fully  ap- 
pdured  that  this  a&  fliould  not  execute  any  ufe  which 
i#fts*limited  againft  the  rules  of  the  common  tew;  for 

Ffa  the 
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the  intent  of  the  a£t  was  to  eztinguifli  and  extirpate, 
not  the  feoffment,  fine,  or  recovery,  for  thefe  were 
laudable  and  good  conveyances  of  lands  and  tenements 
by  the  common  law,  as  is  in  effe£t  recited  in  the  be- 
ginning of  the  preamble ;  but  thofe  ufes  which  were 
abufes  and  errors,  and  therefore  erroneous,  becaufe 
they  were  againft  the  rules  of  the  common  law*  And 
the  ftatute  27  Hen.  8«,  was  a  law  of  reftitution ;  name- 
ly, to  reftore  the  good  ancient  common  law,  which 
was  in  a  manner  fubverted  by  abufive  and  erroneous 
t  Rep.  130  tf.    ufes  ;  and  not  to  give  more  privilege  to  the  execution 

of  ufes,  than  to  eftates  which  were  executed  by  the 
ancient  common  law. 

,    S  2.  The  courts  have  fo  far  adhered. to  this  conftruc- 

tion  of  the  ftatute  of  ufes>  that  the  fame  technical  words 

I  Rep.  87  b.     of  limitation  are  now  required  in  the  creation  of  eftates, 

through  the  medium  of  ufes,  as  in  the  creation  of  eftates 
at  common  law.  But  in  many  other  inftances,  this 
dodrine  was  departed  from,  and  advantage  was  taken 
of  an  expreffion  in  the  ftatute  of  ufes,  in  order  to  fup- 
port  feveral  of  thofe  limitations  which  had  been  al- 
lowed by  the  Court  of  Chancery,  in  declarations  of 
ufes,  when  they  were  diflind  from  the  legal  eftate. 

Contingent  S  3-  The  ftatute  of  ufes  enafts,  that  the  eftate  of 

^*"*  the  feoffee  to  ufes  fhall  be  in  the  cejluique  ufe,  "  aftei: 

^^  fuch  quality,  manner,  form,  and  condition  as  they 
"  had  before,  in  or  to  the  ufe,  confidence,  or  truft  tha^ 
"•*  was  in  them."  Now,  the  Court  of  Chancery  having 
permitted  a  limitation  of  a  ufe  for  life,  or  in  tail,  to  ariie 
infutuTQ^  without  any  preceding  eil^te  to  .Aipport.ic» 

and 
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and  alfo  a  ufe  to  change  from  one  perfon  to  another, 
by  matter  ex  foJifaSto^  though  the  firft  ufe  were  limit- 
ed in  fee.  The  courts  of  law,  in  procefs  of  time,  ad- 
mitted of  limitations  of  this  kind,  in  conveyances  to 
ufes ;  and  determined  that,  in  filch  cafes,  the  ftatute 
would  transfer  the*  poffefEon  to  the  ceftutque  ufe, 
after  fuch  quality,  form,  and  conditiou,  a$  he  had  the 
ufe. 

« 
An  account  of  the  nature  of  thefe  limitations  will  be 

given  under  Title  1 6.  Remainders. 

S  4.  By  the  rules  of  the  common  law,  no  reftrldion  ufcs  vsM^ 
or  qualification  could  be  annexed  to  a  conveyance  of  ^°J^^  ^f*** 
lands  except  a  condition.  Powers. 

In  confequence  of  this  principle,  a  fine  or  feoffment,  1  Inft.  337  «• 
with  a  power  of  revocation  aimexed  to  it,  was  void  at 
common  law ;  becaufe  the  fine  or  feoffment  tramferred 
the  whole  property  and  right  of  difpofal,  to  the  cog- 
nizee  or  feoffee,  and  therefore,  the  power  of  revoca^ 
tion  was  repugnant  to  the  force  of  the  preceding  words. 
Befides,  the  admiffion  of  fuch  a  chufe,  would  have 
introduced  a  double  power,  vetted  in  different  peifons, 
over  the  fame  thing ;  which  was  contrary  to  the  prin- 
ciples of  the  common  law. 

5  5-  We  have,  however,  feen,  that  before  the  ftatute  of  Anu, 
ufes,  if  a  feoffment  was  made  to  ufes,  the  feoffor  might    ^ 
referve  a  power  either  to  himfelf,  or  to  fome  other  perfon, 
to  revoke  the  lifts  declared  on  the  feoffment,  and  to  ap- 
point the  feoffees  to  ftand  fdfed  to  other  ufcs.    For  the 

F  f  3  principle. 
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prmciple,  on  which  ufes  were  originally  founded,  heing, 
that  the  feoffee  to  ufes  was  bound  in  confcience,  to  pur- 
fue  the  directions  of  the  feoffor,  this  obligation  was 
equally  binding,  whether  the  agreement  was  that  the 
feoffor  fhould  receive  the  rents  and  profits  himfelf,  or 
fome  ftranger ;  or  whether  they  were  to  be  paid  in 
fuch  manner  as  the  feoffor,  or  any  other  perfon  to 
whom  he  delegated  his  power,  fhould  at  any  future 
time  appoint* 

§  6.  The  ftatute  of  ufes  vefts  the  legal  eftate  in  the 
aftuique  ufe,  after  fuch  quality,  manner,  and  form,  as 
he  had  in  the  ufe :  from  which  the  courts  concluded, 

•  *- 

I  Iflft.  237  «*  that  in  all  conveyances  to  ufes,  a  power  might  be  re- 

ferved  of  revoking  a  former  limitation  of  a  ufe,  and 
Opinion  at  appointing  a  new  ufe  to  fome  other  perfon,  Mr.  Booth 
Shffp»ToiMli«:  b<^>  therefore,  ve^  properly,  claffed  efhttes  anfingfrom 

the  execution  of  powers,  under  the  head  of  contingent 
ufes.  iUidas  powers  of  this  kind  were  foon  found  ta 
be  much  more  convaiient  than  conditions,  they  wen; 
generally  introduced  into  all  family  fettlements. 

§  7.  Thus,  if  a  perfon  conveys  his  eflate  to  tru& 
teM  to  the  ufe  of  himfelf  for  life,  remainder  to  lus  firfl; 
and  other  fons  in  tail,  and  inferts  a  provifo,  that  it 
fliall  be  lawful  for  him^at  any  future  time  to  revoke 
thefe  ufes,  and  to  declare  new  ones,  and  that,  imme- 
diately  upon  fuch  revocation  and  new  declaration,  the 
trudices  iball  ftand  feifed  of  the  lands  to  the  ufe  of  l^uch 
perfbns  as  the  fettlor  &all  appoint,  this  is  a  power  of  revo« 
eadon  and  appointm^t ;  and  as  foon  as  it  is  executed, 
the  ufes  oiiginaUy  limited  cea&,  and  a  new  ufe  imme^ 

4i^telj 
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diately  arifes  out  of  the  fdfin  of  the  feoffees  to  the 
perfon  named  iqi  the  appointment,  for  fuch  eftate  as  is 
give  ii  him  by  the  appointment ;  and  the  ftatute  tranf- 
ferh  the  legal  eftate  to  fuch  appointee,  who  by  that 
means  acquires  the  adual  fdfin  and  pofli^on* 

The  nature  of  revocations  and  sqjpointments  of  uiea 
irili  be  explained  in  Title  32.  Deed# 

« 

§  8.  It  has  been  frequently  obferved,  that  the  prin-   Conveytncit 
dpal  objea  of  the  ftatute  27  Hen.  8.,  \va8  to  deftroy   fhtsutSiT 
all  thofe  fecrct  conveyances  to  ufes  which  had  been  ib  of  Ufct. 
muchcomfiainedof;  but  that,  inftead  of  having  that  ' 
effrd,  this,  ilatute  has  given  rife  to  feveral  new  modes 
of  tran  >ferring  lands,  unknown  to  the  fimpllcity  of  the 
common  law,  and  of  a  more  fecivt  nature  than  feoff- 
snents  to  ules ;  fo  that,  notwithftanding  the  great  cau- 
tion with  uhich  this  ftatute  was  made,  it  hgs  aat  an*   |  Atk.  591, 
^ered  the  intention  of  \hp  legillatuic^ 

%  9.  This  obfervation  Ibems  to  have  beeft  founded 
pn  an  idea,  that  the  chief  objed  of  the  ftatute  was  to 
deftroy  ^1  conveyances  to  ufes.  But  Lord  Bacon  has  r^,  ^ 
f  learly  provied^  that  the  intention  of  this  ftatute  was 
pifly  tp  deftroy  the  eftsrte  of  the  feoffee  to  ufes,  hf 
transferrifig  k  to  the  perfons  who  wer^  qifitled  to  the 
fde,  an4  not  to  deftroy  t)ie  form  of  the  conveyance  to 
lifes.  (ft,  Becaufe  the  wprds  of  the  ftatute  are,  ^  where 
any  perfon  is  feifed  or  Ijertfafter  fhall  b^  feifcd  to  any 
ufe«'^  2dly,  In  the  fame  feffion  in  which  this 
ftatute  was  made,  if  ^ras  enacted,  that  all  bargains  an<\ 
^li/^  to  tifes,  Ibould  be  in^oUed  |  lirhicb  proves  chat 
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the  intention  of  the  legiflature  was  to  leave  the  form 
of  the  conveyance,  with  the  addition  of  a  farther  cere- 
mony. 3dly,  By  the  1 2th  feftion  of  the  ftatute,  it 
was  provided,  that  the  king  (hould  not  take  any  primer 
feifin,  or  other  feudal  profits,  on  account  of  any  eftatb 
which  Ihould  be  executed  by  means  of  the  flatute  until 
the  firft  of  May  1536.  But  that  he  ihould  take  the 
feudal  profits  for  all  ufes  which  (hould  bteome  executed 
by  the  flatute  after  that  time. 

§  1 0.  But  whatever  might  have  been  the  intention 
of  the  legiflature  in  pafling  this  flatute,  it  is  certain 
that  it  has  given  rife  to  feveral  new  forts  of  convey- 
ances, which  operate  contrary  to  the  rules  of  the  com- 
mon law.  For  it  being  foon  obferved  that  there  was 
nothing  in  the  flatute  to  prevent  the  raifing  of  ufes, 
but  only  a  provifion  that  when  a  ufe  was  raifed,  the 
pofleilion  of  the  land  fhould  be  transferred  to  fuch  ufe ; 
it  was  only  neceffary  to  raife  a  ufe,  and  the  legal  feiAu 
and  eflate  became  immediately  vefled  in  the  cejltdque 

aCofnm.338.   ufe,  by  a  kind  of  parliamentary  magic,  without  livery 

Ante,  ch.  3.     Qf  f^gj^^  talTf^  pr  attornment, 

§11,  In  confequence  of  this  doArine,  it  became 
cuflomary  to  raife  a  ufe  in  the  perfon  to  whom  the 
lands  were  iiitended  to  be  conveyed,  and  then  the 
flatute  transferred  the  pofTeffion  to  the  cejiuique  ufe 
This  was  done  in  two  different  ways :  firfl  by  a  con- 
veyance which  only  transferred  a  ufe,  and  .which  was 
faid  to  operate  without  any  tranfmutation  of  poflieffion  ; 
becaufe  the  alteration  of  the  legal  feifm  is  effeded  by 
the  mere  operation  of  the  flatute,     There  are  two 

modes 
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Ynodes  of-  conveyance  which  operate  in  this  manner : 
A  bargain  and  fale  to  ufes,  and  a  covenant  to  (land 
feifed  to  ufes ;  of  which  an  account  will  be  given  in 
Title  32.  Deei 

.  §12.  The  fecond  mode  of  conveying  lands  through 
the  medium  of  ufes  is  effeded  in  the  following  manner: 
The  legal  eftate  and  pofTeffion  is  transferred'  by  a  feoff- 
ment,'  fine,  or  recovery  to  fome  indifferent  perfon,  who 
itands  in  the  place  of  the  ancient  feoffee  to  ufes,  and 
a  deed  is  executed^  reciting  that  by  means  of  fuch  feoff- 
snent,  fine,  or  recovery,  the  lands  have  been  transferred 
to  ji.  B.  and  declaring  that  fuch  feoffment,  fine,  or  " 
recovery  fhall  enure  and  operate,  and  that  the  feoffee, 
cognizee,  or  recoveror,  in  fuch  feoffment,  fine,  or  re- 
covery, fhall  be  feifed  of  fuch  lands,  to  the  ufe  of  a 
third  perfon.  Or  elfe  a  deed  is  firfl:  executed,  reciting 
that  a  fine  or  recovery  is  intended  to  be  levied  or  fuf- 
fered,  or  covenanting  to  levy  a  fine,  or  fuffer  a  re- 
covery ;  and  declaring  that  thofe  affurances,  when 
compleated,  ihall  enure  to  the  ufe  of  a  third  per** 
fon; 

5  1 3.  In  both  thefe  cafes  a  ufe  arifes  out  of  the  feifin 
of  the  feoffee,  cognizee,  or  recoveror,  to  the  perfon  to 
vrhom  fuch  ufe  is  declared,  and  ihe  flatute  immediately 
trensfers  to  that  ufe,  the  aAual  pqjffeflion  and  legal 
eftate.  '  • 

§  14.  Thefe  latter  affurances  are  faid  to  operate  by 
means  of  a  tranfmutation  of  poffeflion  \  beqaufe  the 
legal  feifm  and  eftate  is  firft  transferred  by  fome  com- 
mon 
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the  intention  of  the  legiflature  wa$  to  leave  the  form 
of  the  conveyance,  mih  the  addition  of  a  farther  cere- 
mony. 3dly,  By  the  1 2th  feftion  of  the  ftatute,  it 
was  provided,  that  the  king  fhould  not  take  any  primer 
feifin,  or  other  feudal  profits,  on  account  of  any  eftatb 
which  Ihould  be  executed  by  means  of  the  flatute  until 
the  firft  of  May  1536.  But  that  he  ihould  take  the 
feudal  profits  for  all  ufes  which  fhould  bteome  executed 
by  the  ftatutc  after  that  time, 

§  1 0.  But  whatever  might  have  been  the  intention 
bf  the  legiflature  in  pafling  this  flatute,  it  is  certain 
that  it  has  given  rife  to  feveral  new  forts  of  convey-  ' 
ances,  which  operate  contrary  to  the  rules  of  the  com- 
mon law.  For  it  being  foon  obferved  that  there  was 
nothing  in  the  flatute  to  prevent  the  raifing  of  ufes, 
but  only  a  provifion  that  when  a  ufe  was  raifed,  the 
pofTei&on  of  the  land  fhould  be  transferred  to  fuch  ufe ; 
it  was  only  necefTary  to  raife  a  ufe,  and  the  legal  feiAu 
and  eftate  became  immediately  veiled  in  the  cejluique 

2Comm.33«.   nfe,  by  a  kind  of  .parliamentary  magic,  without  livery 

Ante,  ch.  3.     ^£  £^gjgj^^  txiXrj^  pr  attornment, 

§  u ,  In  confequence  of  this  doftrine,  it  became 
cuflomary  to  raife  a  ufe  in  the  perfon  to  whom  the 
lands  were  intended  to  be  conveyed,  and  then  the 
flatute  transferred  the  pofTeiTion  to  the  cejiuique  ufe. 
This  was  done  in  two  different  ways :  firil  by  a  con- 
veyance which  only  transferred  a  ufe,  and  .which  was 
faid  to  operate  without  any  tranimutation  of  pofleffion  ; 
becaufe  the  alteration  of  the  legal  feiiin  is  efie&ed  by 
the  mere  operation  of  the  iU^tute,     There  are  two 

modes 
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ynodes  of-  conveyance  which  operate  in  this  manner : 
A  bargain  and  fale  to  ufes,  and  a  covenant  to  (land 
feifed  to  'ufes ;  of  which  an  account  will  be  given  in 
Title  32.  Deei 

• 

§  1 2.  The  fecond  mode  of  conveying  lands  through 
the  medium  of  ufes  is  effeded  in  the  following  manner: 
The  legal  eftate  and  pofTeffion  is  transferred'  by  a  feoff- 
jnent,  fine,  or  recovery  to  fome  indifferent  perfon,  who 
Aands  in  the  place  of  the  ancient  feoffee  to  ufes,  and 

» 

a  deed  is  executed^  reciting  that  by  means  of  fuch  feoff- 
ment, fine,  or  recovery,  the  lands  have  been  transferred 
to  A.  B.  and  declaring  that  fuch  feoffment,  fine,  or  " 
recovery  fhall  enure  and  operate,  and  that  the  feoffee, 
cognizee,  or  recoveror,  in  fuch  feoffment,  fine,  or  re- 
covery, fhall  be  feifed  of  fuch  lands,  to  the  ufe  of  a 
third  perfon.  Or  elfe  a  deed  is  firft  executed,  reciting 
that  a  fine  or  recovery  is  intended  to  be  levied  or  fuf- 
fered,  or  covenanting  to  levy  a  fine,  or  fuffer  a  re- 
covery ;  and  declaring  that  thofe  affurances,  when 
compleated,  ihall  enure  to  the  ufe  of  a  third  per*- 
fon; 

5  13.  In  both  thefe  cafes  a  ufe  arifes  out  of  the  feiiin 
of  the  feoffee,  cognizee,  or  recoveror,  to  the  perfon  to 
vrhom  fuch  ufe  is  declared,  and  the  flatute  immediately 
trensfers  to  that  ufe,  the  aAual  pqjffeffion  and  legal 
eftate.  .     ^ 

§  14.  Thefe  latter  affurances  are  faid  to  operate  by 
means  of  a  tranfmutation  of  poffeffion ;  becaufe  the 
legal  feifm  and  eftate  is  firft  transferred  by  fome  com- 
mon 
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the  intention  of  the  legiflature  was  to  leave  the  form 
of  the  conveyance,  with  the  addition  of  a  farther  cere- 
mony. 3dly,  By  the  1 2th  fcftion  of  the  ftatute,  it 
was  provided,  that  the  king  fhould  not  take  any  primer 
feifin,  or  other  feudal  profits,  on  account  of  any  eftatb 
which  Ihould  be  executed  by  means  of  the  flatute  until 
the  firft  of  May  1536.  But  that  he  ihould  take  the 
feudal  profits  for  all  ufes  which  fhould  become  executed 
by  the  flatute  after  that  time, 

§  1 0.  But  whatever  might  have  been  the  intention 
of  the  legiflature  in  pafling  this  flatute,  it  is  certain 
that  it  has  given  rife  to  feveral  new  forts  of  convey-  ' 
ances,  which  operate  contrary  to  the  rules  of  the  com- 
mon law.  For  it  being  foon  obferved  that  there  was 
nothing  in  the  flatute  to  prevent  the  raifing  of  ufes, 
but  only  a  provifion  that  when  a  ufe  was  raifed,  the 
ppiTeilion  of  the  land  fhould  be  transferred  to  fuch  ufe; 
it  was  only  neceffary  to  raife  a  ufe,  and  the  legal  feifiii 
and  eflate  became  immediately  veiled  in  the  cejluique 

2Comni.33«.   ufe,  by  a  kind  of  .parliamentary  magic,  without  livery 
Ante,  ch.  3.     ^£  fgjgj^^  ai\rj^  pr  attornment, 

§  n  t  In  confequence  of  this  dodrine,  it  became 
cuflomary  to  raife  a  ufe  in  the  perfon  to  whom  the 
lands  were  intended  to  be  conveyed,  and  then  the 
flatute  transferred  the  pofTefTion  to  the  cejiuique  ufe. 
This  was  done  in  two  different  ways :  firfl  ^y  a  con- 
veyance which  only  transferred  a  ufe,  and  .which  was 
faid  to  operate  without  any  tranfmutation  of  pofleffion  ; 
becaufe  the  alteration  of  the  legal  feifin  is  efie&ed  by 
the  mere  operation  of  the  iUtute,     There  are  two 

modes 
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modes  of-  conveyance  which  operate  in  this  manner : 
A  bargain  and  fale  to  ufes,  and  a  covenant  to  (land 
feifed  to  'ufes  ;  of  which  an  account  will  be  given  in 

Title  32.  Deed, 

•    -  .  .  .    - 

* 

.  %  12.  The  fecond  mode  of  conveying  lands  through 
the  medium  of  ufes  is  eSe&ed  in  the  following  manner: 
The  legal  eftate  and  pofTeilion  is  transferred  by  a  feoff- 
jnent,^  fine,  or  recovery  to  fome  indiiferent  perfon,  who 
ftands  in  the  place  of  the  ancient  feoffee  to  ufes,  and 
a  deed  is  executed^  reciting  that  by  means  of  fuch  feoff- 
ment,  fine,  or  recovery,  the  lands  have  been  transferred 
to  ji.  B.  and  declaring  that  fuch  feoffment,  fine,  or 
recovery  Ihall  enure  and  operate,  and  that  the  feoffee, 
cognizee,  or  recoveror,  in  fuch  feoffment,  fine,  or  re- 
covery, fhall  be  feifed  of  fuch  lands,  to  the  ufe  of  a 
third  perfon.  Or  elfe  a  deed  is  firft  executed,  reciting 
that  a  fine  or  recoverv  is  intended  to  be  levied  or  fuf- 
fered,  or  covenanting  to  levy  a  fine,  or  fuffer  a  re- 
covery ;  and  declaring  that  thofe  affurances,  when 
compleated,  ihall  enure  to  the  ufe  of  a  third  per* 
fon; 

5  13.  In  both  thefe  cafes  a  ufe  arifes  out  of  the  feifin 
of  the  feoffee,  cognizee,  or  recoveror,  to  the  perfon  to 
whom  fuch  ufe  is  declared,  and  ihe  ftatute  immediately 
trensfers  to  that  ufe,  the  aAual  pqjffeflion  and  legal 
eftate*  '  • 

§  14.  Thefe  latter  affurances  are  faid  to  operate  by 
means  of  a  tranfmutation  of  poffeffion ;  beqaufe  the 
legal  feifin  and  eftate  is  firft  tr^xisferred  by  fome  com- 
mon 
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the  intention  of  the  legiflature  wa$  to  leave  the  form 
of  the  conveyance,  vnth  the  addition  of  a  farther  cere- 
mony. 3dly>  By  the  1 2th  feftion  of  the  ftatute,  it 
was  provided,  that  the  king  fhould  not  take  any  primer 
feifin,  or  other  feudal  profits,  on  account  of  any  eftaft 
which  Ihould  be  executed  by  means  of  the  flatute  until 
the  firft  of  May  1536.  But  that  he  ihould  take  the 
feudal  profits  for  all  ufes  which  fhould  become  executed 
by  the  flatute  after  that  time, 

§  1 0.  But  whatever  might  have  been  the  intention 
bf  the  legiflature  in  pafling  this  flatute,  it  is  certain 
that  it  has  given  rife  to  feveral  new  forts  of  convey-  ' 
ances,  which  operate  contrary  to  the  rules  of  the  com- 
mon law.  For  it  being  foon  obferved  that  there  was 
nothing  in  the  flatute  to  prevent  the  raifing  of  ufes, 
but  only  a  provifion  that  when  a  ufe  was  raifed,  the 
pofTeflion  of  the  land  fhould  be  transferred  to  fuch  ufe; 
it  was  only  neceffary  to  raife  a  ufe,  and  the  legal  feifm 
and  eftate  became  immediately  veiled  in  the  cejluique 

2Comm.33«,   life,  by  a  kind  of  parliamentary  magic,  without  livery 
Ante,  ch.  3.     ^£  f^^^  aUTfy  pr  attornment, 

§  u  t  In  confequence  of  this  doftrine,  it  became 
cuflomary  to  raife  a  ufe  in  the  perfon  to  whom  the 
lands  were  intended  to  be  conveyed,  and  then  the 
flatute  transferred  the  pofTefTion  to  the  cejiuique  ufe. 
This  was  done  in  two  different  ways :  firfl  by  a  con- 
veyjuice  which  only  transferred  a  ufe,  and  .which  was 
faid  to  operate  without  any  tranimutation  of  poffleffion ; 
becaufe  the  alteration  of  the  legal  feifin  is  efie&ed  by 
the  were  ppcratjon  of  the  fU^tute,     There  are  two 

modes 
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Ynodes  of-  conveyance  which  operate  in  this  manner : 
'A  bargain  and  fale  to  ufes,  and  a  covenant  to  (land 
feifed  to  'ufes ;  of  which  an  account  will  be  given  in 
Title  32.  Deei 

• 

.  %  12.  The  fecond  mode  of  conveying  lands  through 
the  medium  of  ufes  is  effeded  in  the  following  manner: 
The  legal  eftate  and  pofTeilion  is  transferred'  by  a  feoff- 
jnent,'  fine,  or  recovery  to  fome  indifferent  perfon,  who 
ftands  in  the  place  of  the  ancient  feoffee  to  ufes,  and 
a  deed  is  executed^  reciting  that  by  means  of  fuch  feoff- 

• 

ment,  fine,  or  recovery,  the  lands  have  been  transferred 
10  J.  B.  and  declaring  that  fuch  feoffment,  fine,  or 
recovery  fhall  enure  and  operate,  and  that  the  feoffee, 
cognizee,  or  recoveror,  in  fuch  feoffment,  fine,  or  re- 
covery, fhall  be  feifed  of  fuch  lands,  to  the  ufe  of  a 
third  perfon.  •  Or  elfe  a  deed  is  firft  executed,  reciting 
that  a  fine  or  recovery  is  intended  to  be  levied  or  fuf- 
fered,  or  covenanting  to  levy  a  fine,  or  fuffer  a  re- 
covery ;  and  declaring  that  thofe  affurances,  when 
compleated,  fhall  enure  to  the  ufe  of  a  tliird  per*- 
fon; 

§  1 3,  In  both  thefe  cafes  a  ufe  arifes  out  of  the  feiiiii 
of  the  feoffee,  cognizee,  or  recoveror,  to  the  perfon  to 
whom  fuch  ufe  is  declared,  and  ihe  ilatute  immediately 
trensfers  to  that  ufe,  the  aAual  pqjffeffion  and  legal 
eflatc*  f 

§  14.  Thefe  latter  affurances  are  faid  to  operate  by 
qieans  of  a  tranfmutation  of  poffeffion ;  becaufe  the 
legal  feifm  and  eftate  is  firft  tr^xisferred  by  fome  com- 
mon 
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the  intention  of  the  legiflature  was  to  leave  the  form 
of  the  conveyance,  with  the  addition  of  a  farther  cere- 
mony* 3dly,  By  the  1 2th  feftion  of  the  ftatute,  it 
was  provided,  that  the  king  fhould  not  take  any  primer 
feifin,  or  other  feudal  profits,  on  account  of  any  e&zvt 
which  Ihould  be  executed  by  means  of  the  flatute  until 
the  firft  of  May  1536.  But  that  he  ihould  take  the 
feudal  profits  for  all  ufes  which  fhould  bteome  executed 
by  the  flatute  after  that  time, 

§  1 0.  But  whatever  might  have  been  the  intention 
of  the  legiflature  in  pafling  this  (tatute,  it  is  certain 
that  it  has  given  rife  to  feveral  new  forts  of  convey-  ' 
ances,  which  operate  contrary  to  the  rules  of  the  com- 
mon law.  For  it  being  foon  obferved  that  there  was 
nothing  in  the  flatute  to  prevent  the  raifing  of  ufes, 
but  only  a  provifion  that  when  a  ufe  was  raifed,  the 
poiTeilion  of  the  land  fhould  be  transferred  to  fuch  ufe ; 
it  was  only  neceifary  to  raife  a  ufe,  and  the  legal  feifiii 
and  eftate  became  immediately  vefled  in  the  cejiuique 

2Comni.33«.    ufc,  by  a  kind  of  .parliamentary  magic,  without  livery 
Ante,  ch.  3 .     ^£  f^j^^  ^^^  pj.  attornment, 

§11.  In  confequence  of  this  do&rine,  it  became 
cuflomary  to  raife  a  ufe  in  the  perfon  to  whom  the 
lands  were  intended  to  be  conveyed,  and  then  the 
flatute  transferred  the  pofTefTion  to  the  cejiuique  ufc. 
This  was  done  in  two  different  ways :  firfl  ^y  a  con- 
veyance which  only  transferred  a  ufe,  and  .which  was 
faid  to  operate  without  any  traniinutation  of  poffleflion  j 
becaufe  the  alteration  of  the  legal  feifin  is  effe&ed  by 
the  were  operation  of  the  fUtute,     There  are  two 

modes 


Title  XL     V/e,    Ch.  iv.  §  ii— 14.  44j 

ynodes  of-  conveyance  which  operate  in  this  manner : 
A  bargain  and  fale  to  ufes,  and  a  covenant  to  (land 
feifed  to  'ufes ;  of  which  an  account  will  be  given  in 
Title  32,  Deed. 

§  12.  The  fecond  mode  of  conveying  lands  through 
the  medium  of  ufes  is  effected  in  the  following  manner: 
The  legal  eftate  and  pofieffion  is  transferred  by  a  feoff- 
jnent,'  fine,  or  recovery  to  fome  indiiferent  perfon,  who 
ftands  in  the  place  of  the  ancient  feoffee  to  ufes,  and 
a  deed  is  executed^  reciting  that  by  means  of  fuch  feoff- 
ment,  fine,  or  recovery,  the  lands  have  been  transferred 
to  A*  B.  and  declaring  that  fuch  feoffment,  fine,  or 
recovery  fhall  enure  and  operate,  and  that  the  feoffee, 
cognizee,  or  recoveror,  in  fuch  feoffment,  fine,  or  re- 
covery, fhall  be  feifed  of  fuch  lands,  to  the  ufe  of  a 
third  perfon.  Or  elfe  a  deed  is  firft  executed,  reciting 
that  a  fine  or  recovery  is  intended  to  be  levied  or  fuf- 
fered,  or  covenanting  to  levy  a  fine,  or  fuffer  a  re- 
covery ;  and  declaring  that  thofe  affurances,  when 
compleated,  fhstll  enure  to  the  ufe  of  a  third  per*- 
fon; 

§  1 3.  In  both  thefe  cafes  a  ufe  arifes  out  of  the  feiiin 
of  the  feoffee,  cognizee,  or  recoveror,  to  the  perfon  to 
whom  fuch  ufe  is  declared,  and  the  flatute  immediately 
trensfers  to  that  ufe,  the  aAual  pqjffeffion  and  legal 
eflate.  ^ 

S  14.  Thefe  latter  affurances  are  faid  to  operate  by 

means  of  a  tranfmutation  of  poffeffion ;  becaufe  the 

legal  feifin  and  eftate  is  firft  transferred  by  fome  com« 

mon 
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mon  kw,  conveyance,  or  aflurimce.  Hey  are  ufually 
called  dechraims  rftifies^  and  drSI  be  treated  of  und^ 
Title  3a.  Deed. 


Whether  a 
Devife  ope- 
rates by  the 
Sutute  of 

Collea.  Jur. 
Vol.  I.  427. 

I  Inft.  371  h. 
A.  I .  f,  5.  5. 

I  Koll.  Ab. 
412.  p»25. 
JDycr,  127. 


Feirne's  Op. 


§15,  It  is  a  matter  of  doubt  whether  a  devife, 
uxKler  the  ftatute  32  Hen.  8.,  can  operate  by  means 
of  the  ftatute  of  ufes.  The  late  Mn  Booth  was  of 
opinion  that  it  did  not  The  queftion  is  iWl^  and 
ably  difcufled  by  Mr.  Butletj  in  his  note^  to  the 
15th  edition  of  the  firfl  In/iUi4e\  who  concludes  bis 
obfervations  on  that  fubjeft  with  the  following  words : 
^  But  whether  a  devife  to  ufes  operates  folely  by  the 
^'  ftatute  of  willsy  or  by  that  ftatute  jointly  with  the 
^  ftatute  of  ufes,  is,  except  in  a  very  few  caies,  a  matter 
^^  rather  of  fpeculation  than  of  ufe  \  as  it  is  now  fettled^ 
^'  that  an  immediate  devife  to  ufes,  without  a  Iciiin  to 
^  ferve  thofe  ufes,  is  good ;  and  that  where  the  eftate 
^^  is  devifed  to  one,  for  the  benefit  of  another,  d^ 
«<  courts  execute  the  ufe  in  the  firft  or  fecond  /devifec^ 
^  as  appears  to  fuit  beft  with  th^  intendon  of  thf 
«*  tcftaton^^ 


Refuhing 
Ufct. 

Dyer,  i%6b. 
1 1  Mod.  182. 
And.  37* 
p.  95* 


§  1 5.  Before  thp  ftatute  97  Hen.  Z.^  if  a  perfon  ha^ 
conveyed  his  lands  to  anothm*,  without  any  confidenii 
tion  or  declaration  of  the  ufes  of  fuch  conveyancei  h« 
became  entitled  to  ,the  ufe  or  pernancy  of  the  profitii 
of  the  land  thus  (:opveyed.  This  dodrlne  was  not  al* 
tered  by  the  ftatute  of  ufes,  and,  therefore,  it  became 
an  eftabliflied  principle,  that  where  the  legal  feifin  and 
eftate  in  knds  ts  transferred  by  any  common  la^  Gon« 
veyanee  c^  affurance,  and  no  ufe  is  ezprefsly  declared^ 
nor  any  confideration  <x  evidence  of  intent  10  dire£( 
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t)ie  ufe,  fuch  ufe  (hall  refult  back  to  the  original  owaer 
6f  die  eftate.  For  where  there  Is  neither  confidenttioa 
nor  declaration  of  ufes,  or  any  circumftance  to  ihew 
the  mtention  of  the  parties,  it  cannot  be  fuppofed  that 
the  eftate  was  intended  to  be  given  away. 

§  17.  In  confequence  of  this  principle.  Lord  Coke 
has  laid  it  down  as  a  rule,  **  That  fo  much  of  the  ufe    *  'f"*-  ^3  «• 
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^*  as  the  owner  of  the  land  does  not  difpofe  of,  re-   Dyer,  166 «« 
^*  mains  in  him/'    So  that,  where  a  perfon  fcifed  in 
fee,  levies  a  fine,  or  fuflPers  a  recovery,  without  any 
confideration  or  declaration  of  the  ufes  to  which  it  Ihall 
dnure,  the  uie  refults  back  to  himfelf,  and  the  ftatute   Armftron^ 
immediately  transfers  the  legal  eftate  to  fuch  refultmg   2  Wflf.  R. 
ufe ;  by  which  means,  he  is  feifed  in  the  fame  manner    ^9* 
^  he  was  before.    And  if  any  particular  ules  are  de- 
clared, fo  much  of  the  old  ufe  as  is  not  declared  to  be 
faded  in  fome  other  peribn,  refulte  back  to  the  ori-> 
rinal  owner. 

518.  Where  a  perfon  made  a  feoffinent  to  the  ufe  Sir  E.  Ckie's 
of  fuch  perfon  or  perfons,  and  for  fuch  eftate  and  eftates  ^j^L  |-  ^^ 
a<  he  (hottld  appoint  by  his  will,  it  was  refolved^  diat 
the  ufe  refuj^  to  die  feoffiv,  until  he  made  an  ap« 
DQiiitmenta 

5  19.  Where  a  perfon  wade  a  feoffment  to  the  ufe  WoodUfFv. 

^iiimlelf,  and  his  intended  w&,  afcer  their  marriage,  e/o.*filiz. 

it  was  determined,  diat  die  uie  refulted  to  the  feoibr  439- 
|m4  his  heir^  qnti}  i^  marriage* 

^  20.  When 
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Beckwith't  §  20.  When  hufband  and  wife  levy  a  fine  of  tfie 

a  Rep.  58^.     wife's  eftate,  without  any  declaration  of  ufe,  that  is^ 
Djrcf,  146^.     fufiicient  in  law,  the  ufe  will  refult  back  to  the  wife 

only,  becaufe  the  eftate  in  the  land  pafled  only  from 
her ;  and  the  huiband  joined  with  her  only  for  con- 
formity. 

§  2 1  •  Where  a  perfon  levies  a  fine  of  his  eilate  to 
truftees  to  certain  ufes,  and  does  not  declare  any  ufe 
of  the  eftate  during  his  own  life,  it  will  refult  to 
himfelf. 


Feiihsyn  §  2ft.  A  fine  was  levied  to  the  ufe  of  truftees  for 

a  Vcrn.'ayo.    7^^  years,  remainder  to  other  truftees  for  300  years, 
aFrcein.258.   g^jjjj  fyQjj^  jijjj  j^tgr  the  death  of  the  cognizor,  to  the 

ufe  of  his  fon  for  his  life,  with  remainder  to  the  firft 
Tide  Ttppin  ^uid  other  fons  of  fuch  fon  in  tail ;  it  was  refolved  by 
rMod.°i8o.     ^^  ^oxA  Keeper,  after  confideration  had  vrith  all  the 

judges,  and  a  cafe,  that  as  the  cognizor  had  not  li- 
mited away  the  freehold  to  any  perfon  during  his  own 
.   life,  it  refulted  back  to  himfelf. 

Wilis  n^  5  23.  Arcbdale  Palmer ^  in  confideration  jpf. the  mar- 

a  Black.  Rep.    "^g^  ^^  ^^*  ^^^5  fettled  an  eftate  to  the  ufe  of:  his  fon 
^7*  for  life,  remainder  to  his  intended  wife  for  life,  re- 

mainder to  the  firft  and  other  fons  of  the  marriage 
in  tail,  remainder  to  the  heirs  male  of  the  body  of 
Arcbdale  Palmer ^  remainder  over;  it  was  refolved^ 
that  as  the  limitations  to  the  fon,  and  his  firft  and 
other  fons,  might  determine  during  the  life  of  Arcb* 
dale  Palmer^  a  ufe  refulted  to  him  for  life,  expcflant 

upon 


•    a 
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upon  the  determination  of  the  eftates  limited  to  his 
fon,  &f^* 

S  24.  Where  a  fine  was  levied  by  a  tenant  for  life,   Roc  t. 
the  remainder  man  in  tail,  and  the  reverfioner  in  fee,   Doug.  Rep. 
and  a  declaration  of  the  nfes  was  executed  by  the  tc-   ^4 
nant  for  life,  and  the  remainder  man  in  tail  only,  it 
was  determined  that  the  ufe  of  the  reverfion  in  fee  re* 
fulted  to  the  reverfioner. 

5  25.  In  the  cafe  of  a  leafe  and  releafe  without  any 
declaration  of  ufes,  no  ufe  refults  to  the  releafor,  for 
reafons  which  will  be  dated  when  that  mode  of  con-   Tit.  28.  clw 
veyance  is  explained.     But  if  any  particular  ufe  is 
declared  upon  a  leafe  and  releafe,  the  refidue  of  the 

ufe  will  refult  bacl?  to  the  releafor. 

« 

S  26.  Where  the  fame  ufe  is  limited  to  the  ovmer  of 
the  eftate  which  would  have  refulted  to  him,  in  cafe  no 
decla^tion  of  that  ufe  had  been  made,  the  declaration 
is  void,  and  he  takes  it  as  a  refulting  ufe. 

§  ay.  Anthony  Mitfordhdng  feifed  in  fee  of  the  eftate   Read  and  ^ 
in  queftion,  conveyed  the  fame  to  the  ufe  of  his  eldtft   ErrSgton/ 

fon  and  hI5  wife,  and  the  heirs  male  of  the  bodv  of  ^"^'  ^^^* 

.  .  .  3**' 

bis  fon,  remainder  to  the  ufe  of  his  own  right  heirs ;    Mo.  aS4« 

it  was  unanimoufly  refolved,  that  the  ufe  limited  to  the 

right  heirs  of  Mitford  was  the  antient  ufe,  which  was 

never  out  of  him,  and  was,  in  fa£t,  a  reverfion  in  him 

to  grant  or  charge,  and  (hould  defcend  from  him  to 

his  heir  as  if  it  had  not  been  mentioned :  and  that  the    • 

limitation^ 
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Ufea  by  Im* 
plicatMtt* 


Moore  ▼• 
Ma^th,  ' 
Cowp.  Rq>. 


Mitford, 
I  Vent.  327. 


Tak  ZL    Uft.    Cb.  in  %  ^7^31. 

limitation  to  his  right  heirs  tras  vcidj  being  no  mora, 
than  what  the  law  had  already  veiled  in  him. 

$  28.  The  fame  rule  takes  place  in  all  ccxiTeyances 
to  ufes,  which  operate  without  tranfmutation  of  pof- 
fefion ;  as  in  covenants  to  ftand  feifed,  and  bargains 
and  fales,  where  the  ufes  arife  out  of  th^  eibte  of  the' 
covenantor  or  bargainor :  for,  in  thefe  cafes,  fo  much 
of  the  ufe  as  the  covenantor  or  bargainor  does  not  dif- 
ppTe  of,  {till  remains  in  him  as  his  old  eftate,  and  is 
Vfually  called,  an  ufe  by  implication. 

5  29.  jt.  being  feifed  in  fee,  covenanted  to  ftand 
feifed  to  the  ufe  of  his  heirs«male  begotten,  or  to  be 
begotten  on  the  body  of  his  fecond  wife ;  it  was  deter- 
mined, that  j1.  took  an  ellate  for  life  by  implication. 
For  the  limitation  being  to  the  heirs  of  his  body,  tsfc» 
aiid  it  being  impoffible  for  him  to  have  any  fuch  heirs 
during  his  life^  as  nemo'  efi  hares  viventis^  the  ufe  was 
undi%ofed  of  during  his  life,  and  remained  in  hkn. 

§  30.  But  where  the  ufe  is  exprefsly  limited  away 
during  the  life  of  the  grantor,  no  ufe  can  refidt  to 
him. 


Tlppio  t. 

Cofin, 

4  Mod.  380. 

1  Ld.  Ray. 

S3* 


S  31*  A  perfon,  in  confideration  of  marriage,  con* 
Veyed  lands  to  truftees,  to  the  ufe  of  htmfetf  and  his 
heirs  until  the  marriage,  and  then  to  the  ufe  of  his  in- 
tfcnded  wife  for  life  for  her  jomture,  remainder  to  truf^i 
tiiSs^and  their  heirs  during  the  life  of  the  hufband,  in 
Aft  to  fupport  contingent  remainders,  but  to  permit 

thf 
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die  hufband  to  receive  the  rents  and  profits  during  his 
Mfe,  remainder  to  the  firft  and  other  fons  of  the  lAar* 
aage  in  tail  male,  remsunder  to  the  heirs-male  of  the 
huiband  by  his  then  intended  wife,  remainder  over^ 

It  uras  refolved  that  no  ufe  relUlted  to  the  huf* 
band)  becaufe  there  was  a  difpofition  of  the  entirr 
eftate. 

^  3^.  It  follows  from  the  lame  principle,  that  where 
a  ufe  does  not  arife  upon  a  covenant  to  (land  feifed,  or 
bargain  and  fale,  either  for  want  of  a  fui&dent  confide-. 
ration,  or  for  any  other  caufe,  fuch  ufe  remains  in  the 
covenantor. 

^  ^1.  Where  a  ufe  is  exprefsly  limited  to  the  ori-   ^1?,^?=  ^*^ 
gbal  owner  of  the  eftate,  he  will  not  be  allowed  to  taka  fiftent  with 
aay  refulting  or  iao^klkd  uGai^  inconfiftent  with  the  ufe  i^ited. 

limited  to  hiiBb  *   Feame  Coot. 

Kan.  50* 

%  54*  Thus,  if  a  perfon  makes  a  feoffment  in  &e,^  1>j^t  in  li 
to  the  ufe  of  himfelf  for  life,  the  fee-fimple  will  remain  ' 
iiai  the  feoffees ;  for,  otherwife,  the  feofibr  would  not 
Itt^  an  eftate  for  Ike  according  to  the  liinitation,  as  if 
iNmld  merge  in  the  fee.  But  if  the  ufe  was  declared  to 
the  feoffor  in  tail,  it  would  be  otherwife,  for  bodr  the 
cftates  might  be  in  him  at  the  fame  time. 

S  35*  So,  if  A.  makes  a'  feofihient  to  the' ufe  of  ^ 
himfelf  for  40^  ye&rs,  and  does  not  limit  any  other 
eftat^  the  fee-flttple  wiU  iwiain  in  the  feofibes;  for 
ccberwife  the  term  vMiild  be  merged. 

S  30^  One 
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§  36.  One  Savage  being  feifed  in  fee,  conveyed  tui 
eftate  by  leafe  and  releafe  to  truftees  and  their  heirs,  to 
the  ufe  of  himfelf  for  99  years,  remainder  to  truftees 
for  25  years,  remainder  to  the  hdrs-male  of  his  own. 
body ;  it  was  determined,  that  no  ufe  for  life  refulted 
to  Savage^  becaufe  that  would  be  inconfiftent  with  the 
term  of  99  years  exprefsly  limited  to  him. 


Kawlqr  ▼• 
Holland* 
9  Ab.  Eq. 

75S- 


S  37.  A.  by  marriage  fettlement,  conveyed  certain 
lands  to  the  ufe  of  himfelf  for  99  years,  if  he  fo  long 
lived,  and,  after  to  the  ufe  of  truftees  for  200  years,  re- 
mainder to  the  ufe  of  the  heirs-male  of  his  own  body, 
remainder  to  his  own  right  heirs« 


Upon  a  cafe  referred  to  the  judges  of  the  Court  of 
Common  Pleas,  from  the  Court  of  Chancery,  they 
held,  that  no  eftate  of  freehold  could  refult  to  A.  for 
his  life  by  implication ;  becaufe  another  eftate.  viz.  for 
99  years,  if  he  fo  long  lived,  was  exprefsly  limited  ta 
Vide  Feanie't   him,  which  would  be  inconfiftent  with  a  freehold  by 

Coat*  Rem,      . 

cz.  impucation* 


Nb  Ufe  wX 
refQk  againfl 
the  Intent  of 
the  Paniet. 


§  38.  Where  there  is  any  circumftance  to  Ihew  the 
intent  of  the  parties  to  have  been  that  the  nfe  ihould 
not  refult,  it  will  remain  in  the  perfons  in  whom  the 
legal  eftate  i&^vefted. 


Hummer* 
Aon's  cafe» 
Dyer,  \66m. 
B.  9. 


§  39.  A  recovery  was  fuffered  by  one  Hummerjlony 
to  the  intent  that  the  recoveror  ihould  make  an  eftate 
to  him  and  his  wife  for  their  lives,  remainder  to  their 
eldeft  fon  in  tail,  &f^.  it  was  agreed,  that  after  the  re-^ 
covery  fuftered,  the  recoverors  ihould  be  feifed  to  theio 

own 


€6 
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bwn  ufe ;  fof  if  they  were  fdfed  to  the  ufe  of  Hum^ 
merfion^  then  thfcy  could  not  make  the  eftate.  But 
Southcot  and  Wray  faid,  they  ought  to  do  this  in  con- 
venient time,  otherwife  the  ufe  would  rcfult  to  Hum* 
merjion. 

%  40.  A  fine  was  levied,  and  an  indenture^  leading  idemj 
the  ufes,  the  words  of  which  were,  **  The  fine  was 
levied  to  the  intent  that  they  fliould  make  an  eilate 
to  him  to  whom  J\  E.  the  fether  (who  was  the 
*'  cbgnl^or)  fliould  name ;"  and  ther^  was  a  provifo 
in  the  end  of  the  indenture,  that  the  cognizee  fliould 
not  be  feifed  to  any  other  ufe  except  unto  that  ufe  fpe- 
cified :  and  holden  by  all  the  juftices,  that  it  fliall  be  to 
the  ufe  of  the  cognizees  themfelves  immediately  as 
above ;  and^  after  the  nomination,  they  fliall  oe  feifed 
to  the  ufe  of  whomever  he  names  5  and  if  y.  E.  die 
without  nomination^  then  the  law  will  fettle  the  ufe  in 
his  hein 

% 

§  4 1  •  A  feoffment  was  made  by  A.  upon  conditioil  Winninfr. 
to  reconvey  to  A.  for  life,  remainder  to  the  eldeft  fon  l^"'^  ^l\^ 
of  A.  in  fee ;  it  was  refolved,  that  no  ufe  refulted  to   6-  Ca.  44* 
A.^  for,  if  fo,  then  the  eftate  would  vcft  by  the  (bu- 
tute  of  ufes ;  and  the  feoffee  could  not  make  an  eftate 
to  A.  and  to  his  fon*  . 

S  42.  A  tenant  in  tail  levied  a  fine  to  J.  S.  and  his  Altham  t. 
heirs,  in  order  to  make  him  tenant  to  ihz  precipe  hi  a   qq?|^^^* 
common  recovery,  but  no  ufe  t^s  declared  on  the  fine.   i6. 
Seven  years  after,  a  writ  of  entry  was  brought  againft 

Vol.1,  Gg  J.S., 
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y.  S.J  viho  vouched  the  cognizor  of  the  fine,  and  a 
common  recovery  was  thus  fujBfered.  The  queflion  was, 
whether  J*  S.  had  an  eftate  of  freehold  in  him  at  tht 
time  of  At  recovery. 

It  was  contended,  that  although  the  legal  eftate  paf- 
fed  by  the  fine  to  J.  5.,  yet,  as  no  uTe  was  declared, 
it  refulted  back  to  the  original  owner  of  the  eftate :  fo 
that  y.  S.  had  no  eftate  in  the  lands  when  the  recovery 
was  fuflfered,  and  therefore  was  not  a  good  tenant  to 
the  precipe.  But  it  was  held  by  Lord  Holt  and  all  the 
ether  judges,  that  when  a  fine  was  levied,  or  a  feoff- 
ment made  to  a  man  and  his  heirs,  the  eftate  was  in 
the  cognizee  or  feofiee,  not  as  an  ufe,  but  by  the  com* 
mon  law,  and  might  be  averred  to  be  fo.  And  as  in 
this  \:afe,  the  intention  of  the  fine  plainly  appeared 
to  be,  for  the  purpofe  of  making  a  tenant  to  the  pra^- 

* 

apCi  the  ufe  and  eftate  fhould  be  allowed  to  have  veftcd 
in  J.  S.y  and  not  to  have  refulted  to  the  cognizor  of 
the  fine* 

No  Ufc  rt*  §  43.  It  follows,  from  the  nature  of  refulting  ufes, 

tb<  Owner.      ^^d  ufes  by  implication,  that  they  can  never  arife  to 

any  perfon  but  the  original  owner  of  the  eftate. 

Daviei  T.  §  44*  Huflband  and  wife  levied  a  fine  of  the  wife's 

Speed,  Show.   gfl.jj(^   ^Q  thg  yfg  of  ^Yit  heirs  of  the  body  of  the  hafr 

Ca.  in  Pari.  '  ■' 

to4*  band  on  the  wife  begotten,  remainder  to  the  hufl)and 

js^fee;  the  court  held,  that  no  eftate  for  life  could 
refute  to  the  huft>ahd,  l^caufe  the  eftate  originally  be* 
longed  to  the  wifet 

S  45*  Where 
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5  45^  Where  a  tenant  in  tail  fufiers  a  recovery  of  What  Ufe 
his  eftate,  by  which  it  is  converted  into  an  eftate  in   Tenant  ia 
fee-fimple,  without  declaring  any  ufes  thereof,  it  has   '^*^* 
been  doubted  whether  the  ufe  which  refults  to  him  is 
in  tail  or  in  fee.     The  laAguage  of  the  old  books  is, 
that  where  there  is  a  feoflfment,  fine,   or  recovery, 
without  confideration  or  declaration  of  ufes,  thefe  af* 
furances  Ihall  enur^to  the  old  ufes^ 

§  46.  In  the  cafe  o(  Argol  v.  Cheney y  a  father  te-  Lalch.  8a. 
tiant  for  life,  and  the  fon  tenant  in  tail,  joined  in  fuf« 
fering  a  common  recovery ;  but  the  father  only  exe* 
cuted  the  deed  declaring  the  ufes.  The  court  direded 
the  jury  to  find  the  ufes  according  to  the  eftates 
which  the  parties  had  at  the  time  of  fuffering  the  ra* 
covery. 

§  47,  In  the  cafe  of  Waker  v.  SnoWy  a  father  te-   Palm.  359. 
nant  for  life,  and  the  fon  tenant  in  tail,  fuffered  a  com* 
mon  recovery,  without  any  declaration  of  the  ufes  to 
which  it  (hould  enure ;  it  was  held,  that  the  recovery 
ihould  enure  to  the  former  ufes. 

§  48.  The  doftrine  laid  down  in  the  above  cafes  is 
liable  to  great  objedions ;  for,  as  rcfulting  ufes  arc  9  Rq,.  x  x  b. 
guided  by  the  intent  of  the  parties,  where  a  tenant  in 
tail  fufFers  a  recovery  without  any  declaration  of  ufes, 
tHe  prefumption  is,  that  this  aft  was  done  for  the  pur-   Glib.  Ufct, 
pofe  of  acquiring  the  abfolute  dominion  over  his  eftate,  ^^ 
as  it  cannot  be  fuppofed  that  he  would  go  to  the  ex«- 
^)eiice  of  buffering  a  recovery,  if  he  is  only  to  acquire 

G  g  a  the  J 
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the  fame  eftate  which  he  had  before.  And  it  has  been 
eftablifhed  by  the  following  modem  determinations, 
that  where  a  tenant  in  tail  fuffers  a  common  recoTery, 
without  any  declaration  of  ufes,  the  refulting  ufe  is  to 
him  in  fee  fimple. 

Nightingale  §  49.  The  Earl  of  fetren  being  tenant  for  life,  with 
3  P.  Wms!  remainder  to  his  firft  and  other  fons  in  tail  male,  and 
*P7*  having  an  eldeft  fon  Robert ^  who  was  about  17  years 

old,  and  feveral  other  fons  ;  a  very  advantageous  match 
had  been  agreed  on  between  fuch  eldeft  fon  and  a  young 
lady,  and  articles  were  entered  into  by  Lord  Ferrers 
and  his  fon,  whereby  Lord  Ferrers  covenanted  that  he 
and  his  fon  fhould,  within  a  year  after  his  fon  came  of 
age,  by  fine  or  recovery,  fettle  the  bulk  of  his  eftate 
to  the  ufe  of  the  ibn  for  life,  remainder  to  his  firft  and 
'       other  fons  in  tail,  ^c. 

The  marriage  took  effed,  and  the  eldeft  fon  Robert^ 
when  he  came  of  age,  joined  with  his^  &ther  in  levying 
a  fine  and  fuffering  a  common  recovery ;  but  there  was 
no  declaration  of  ufes.  The  fon  died,  leaving  an  only 
daughter,  and  no  fon.  It  appears  from  the  cafe,  that 
the  eftates  of  which  the  recovery  was  fuffered,  defend- 
ed to  the  only  daughter  of  Robert  the  fon,  who  had 
}Dined  his  fiuher  in  the  recovery,  and  had  not  declared 
any  ufes  of  the  recovery.  Now,  if  the  recovery  had 
enured  as  to  Robert  the  fon's  eftate,  to  the  old  ufes,  he 
would  have  been  tenant  in  tail  male,  with  remainder  to 
his  brothers  in  taO  male  fucceffively ;  and,  upon  his 
death  without  iifue  male^  the  eftate  would  have  vefted 

in 
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in  his  next  brother^  and  not'  in  his  daughter:  but  it 
appears  to  have  been  fo  fiilly  admitted  by  the  counfel 
of  the  Lord  Ferrers y  who  was  party  to  that  fuit,  and 
who  was  a  younger  brother  of  Robert  the  fon,  who 
fuSered  the  recovery,  that,  in  cafe  of  no  declaration 
of  ufes,  the  ufe  and  eftate  refulted  to  Robert  the 
fon  in  fee ;  that  the  only  point  for  which  they  con- 
tended,  was,  that  the  articles  executed  by  Robert  the 
fon  while  an  infant,  and  under  which  they  claimed, 
amounted  to  a  good  declaration  of  0i^  ^fes  of  the 
recovery. 

§  50.  This  dodrine  has  been  confirmed  by  the 
highefl  modem  authorities.     Thus,  Lord  HardhvUke   lAtk.^. 
is  reported  to  have  faid,-^  ^^  I  take  \t  for  law,  that  a 
^  tenant  in  tail  fufFering  a  recovery,  is  in  of  the  old 
^  ufe,  and  that  the  eftate  is  difcharged  of  the  ftatute 
^  De  Donis.^*     And>  in  another  cafe,  ^^  A  common  3  Atk.  313. 
^  recovery  will  bar  the  entail,  though  there  is  no  deed 
^^  to  lead  the  ufes ;  becaufe  it  is  in  refpeft  of  the  £1- 
^  tisfadion  of  imitate  in  value  which  creates  the  bar/' 
And  Lord  Chief  Juftice  Lee  is  reported  to  have  laid,—  ^  Term  Rep. 
"  It  is  the  ufe  of  the  fce-finiple  that  pafles  to  the  re-   '^7-  "^^^ 
*^  ceveror  from  tenant  in  tail,  and  which  refuits  to  him 
^  and  his  heirs,  if  no  ufe  is  declared/' 

$  51.  It  follows  from  this  do£hine,  that  wher?  a 
tenant  in  tail  levies  a  fine^  without  any  declaration  of 
pfesy  he  acquires  a  bafe  fee,  defcendible  to  his  heirs^ 

f)s  loqg  as  he  has  heirs  of  l)is  Vody. 

/ 
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1^0  ure  re-  $  5^*  '^^  dodnne  of  refulting  ufes  only  extends  to 

Grantof*an      ^^^^^  ^^^  where  an  eilate  in  fee-fimple  is  conveyed, 

Eftaic  in  Tail  For  if  a  perfon  conveys  an  eftate  to  another  in  tail. 

Years.  without  any  confideration  or  declaration  of  ufes,  no 

Bro.  Ab.         ^^  ^^  refult  to  the  donor ;  and,  confequently,  the 

FcofiF.  al  Ufc,    donee  in  tail  will  hold  to  his  own  ufe.    For  by  a  rift 

)yer»  146  b.    of  this  kind^  there  is  a  tenure  created  between  the 

034*    donor  and  the  donee  in  tail,  which  amounts  to  a  con- 

,         fideration,  and  prevents  the  ufe  from  refulting  ;  in  the 

fame  manner  as  if  a  feoffment  in  fee  had  been  made 

before  the  ftatute  of   quia  empiores   terrarum^    the 

feoffee  would  have  held  the  land  to  his  own  ufe  ; 

becaufe  a  tenure  was  thereby  created,  in  confequenco 

of  which,  he  would  have  held  of  the  feoffor  by  fealty 

at  lead. 

Perk.  C 535^.  §  n*  In  the  fame  manner,  if  a  perfon  leafes  landa 
F<^.  al  Ufe  ^^  another  for  life  or  years,  no  ufe  will  refult  to  the 
pi.  10.  leffor.     So,  if  a  leffee  for  life  or  years  grants  over  his 

eftate,  without  any  declaration  of  ufe,  the  grantee  will 

£j*  have  it  to  his  own  ufe.     In  Gilberts  Ufei^  the  reafon 

given  for  this  doftrine,  is,  that  thefe  leffer  eftates  were 

not  ufed  to  be  delivered  to  be  kept  for  the  future  fup* 

* 

port  and  provifion  of  the  family ;  an^^  therefore,  the 
mere  aft  of  delivering  poffeflion,  paffed  a  right,  with-* 
out  confideration,  fince  there  was  no  prefumption  fron^ 
the  ufe  of  the  country,  that  thefe  ellates  were  tranC« 
ferred  under  fecret  trufts ;  efpecially  fince  rents  wer^ 
ufually  referved,  and  they  were  fubje£(  to  wafle  au4 
other  forfeitures, 


n 
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§  54*  In  the  cafe  of  a  conveyance  of  an  eftate  for 
life  or  years  without  confideradon,  although  a  ufe 
fliould  be  declared  of  part  of  the  eftate  to  the  grantee^ 
yet  there  "will  be  uq  refulting  ufe. 

S  55.  ^.  being  tenant  for  life,  granted  his  estate  to  Caftlcv.Dod, 
B.  by  fine,  and,  by  indenture,  limited  the  ufe  to  J?, 
for  the  life  of  A.  and  B. ;  and  if  he  died,  living  ji.^ 
that  it  fhould  remain  to  C. ;  afterwrard  5.  died,  living 
jf. ;  C.  entered,  and  let  to  J9,  for  years,  and  died, 
living  ji.  The  queftion  was,  whether  the  lefTee 
fhould  retain  the  land,  as  an  occupant,  during  the  life 
of  ji.j  or  that  ^,  (hould  have  it  again  as  a  refulting 
ufe. 

**  It  was  adjudged,  after  argument,  that  fit*  (hould 
I  ^'  hav^  it  as  an  occupant,  and  that  A.  had  not  any 

**  refidue  of  the  ufe  in  him :  for,  although  where  te- 
^^  nant  in  fee  nukes  a  deed  of  feoffment,  and  limits 
^^  the  ufe  for  life  or  in  tail,  and  doth  not  fpeak  of  the 
**  refidue,  it  fhall  be  to  the  feoffor  or  conufor,  becaufe 
*'  he  had  the  antient  ufe  in  him  in  fee  ;  yet  when  te- 
•*  nant  for  life,  or  he  who  hath  a  particular  eftate, 
•*  grants  his  eftate  by  fine,  and  limits  the  ufe  for  years,  \ 
**  or  for  a  particular  eftate,  it  fliall  not  return  to  him, 
•*  but  be  to  the  conufee,  althcrugh  the  fine  were  with- 
**  out  any  confideration ;  becaufe  he  who  hath  the 
"  particular  eftate  by  fine,  is  fubjeft  to  the  antient 
*^  rent  and  forfeiture,  which  is  a  fufficient  confideratioa 
*♦  to  convey  the  eftate  to  him." 

Gg4  S  S^^  A$ 
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No  Ufe  Tc-  §  56.  As  a  devife  imports  a  bounty,  it  follows  tfa^it 

D^ifc  *  ^  "^^  ^  ^^  ^*^^  *^^  ^^  *^  dcvifcc,  unlefs  othcrwife 
Bro.  Ab.  ezpreffed ;  and  that  no  ufe  xan  in  any  cafe  refult  to 
Feoff,  al  Ufef    ^^  heirs  of  the  dcvifor,  unlefs  it  appears  by  the  will 

itfelf  that  the  devife  was  not  made  to  the  uTe  of  tfi^ 

fleyiffe. 
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Section  I. 
Oriprin  of        HpHE  objeft  and  intention  of  the  flatute  ay  Hen.  8. 

CIO.  certainly  was,  to  deftroy  that  double  pro- 
perty in  land,  which  had  been  introduced  into  the 
Engtijh  law  by  the  invention  of  ufes ;    and  for  that 
purpofe  the  ftatute  enaded,  that  the  legal  feifin  and 
po0eflion  fhould  be  transferred  and  annexed  to  the  ufe* 
If,  therefore^  the  intention  of  the  legiflature  had  been 
carried  into  full  effeft,  no  ufe  could  ever  afterwards 
Vaugh.  R.       have  exifled  for  more  than  aninftant«    But  the  find 
i^4tk.  R.        conftrudion  which  the  judges  put  on  that  ftatute  de* 
|9i-  feated,  in  a  great  refped,  its  intent ;  as  they  determined 

that  there  were  fome  ufe3  to  which  the  ftatute  did  not 
transfer  the  pofleflion.  By  this  means  ufes  were  not 
entirely  abolifhed,  but  ftill  continued  feparate  and  dif- 
tind  from  the  legal  dftate ;  and  were  taken  notice  of 
and  fupported  by  the  Court  of  Chancery,  under  the 
name  of  Trufts. 

5  2.  A  truft  is  therefoTe  a  ufe  not  executed  by  the 

ftatute  27  Hen.  8.  \  for  originally  the  words  ufe  and 

truft  were  perfedly  fynonimous,.  and  are  both  men^ 

tioned  in  the  ftatute.    But  as  the  provifions  of  that 

^..  ftatute  were  not  deemed  co^extenfive  with  the  various 

i  Black.  R.      modes  of  creating  ufes,  fuch  ufes  as  were  not  provided 

^  '  for  by  t)ie  ftatute,  were  left  to  their  former  jurifdidioiu 

« 

BffcrjfitioB  S  3*   Thcfe  are  the  drcumftances'  to  which  truft 

"*  *      eftates  owe  their  origin,  and  from  which  it  follows  that 

a  truft  eftate  may  be  defcribed  to  be,  a  right  in  equity 

to  take  the  rents  and  profit*  of  lands,  whereof  the  legal 

eftate 
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e(tate  is  veiled  in  fome  other  perfon ;  and  to  compel 

the  perfon  thus  fdfed  of  the  legal  eftate,  who  is  called 

the  truftee,  to  execute  fuch  conveyances  of  the  lan4 

as  the  perfon  entitled  to  the  profits,  who  is  called  the 

cejiuique  truil,  fhall  dire£l }  and,  in  the  mean  time,  th^   i  show.  73. 

cejiuique  truil,  when  in  pofleilion,  is  tenant  at  will  to 

the  truftee. 

V 

S  4.  There  are  three  direft  modes  of  <;reatmg  a  truft.   A  Ufc  Hmit- 
The  firft  arifes  from  a  rule  which  was  eftabliflied  fo   Ufe.^^"* 
early  as  in  4  and  5  PhiL  and  Mary^  that  an  ufe  could    Tyrrcll'i 
not  be  limited  on  an  ufe :  and  the  reafon  given  by  Lord   ^  ,^'^ 
J^acon  for  this  determination  is,  becaufe  the  words  of  Read.  43. 
the  ftatute  are,  **  where  any  perfon  is  feifed  of  any  lands 
or  tenements,''  which  excludes  ufes,  as  they  do  not  fall 
under  either  of  thefe  defcriptions. 

S  5.  Thus,  if'  in  confideration  of  a  fum  of  money 
paid  by  C>  a  feoffment  was  made  to  A.  and  his  heirs, 
to  the  ufe  of  B.  and  his  heirs,  to  the  ufe  of  or  in  truft 
for  C  and  his  heirs,  the  judges  held  that  the  ftatute 
Would  transfer  the  legal  eftate  to  the  firft:  ufe,  that  is 
to  j?. ;  and  that  the  fecond  ufe  limited  to  C  was  a 
mere  nullity,  becaufe  a  ufe  could  not  be  limited  on  a 
ufe*  Not  adverting,  as  Sir  William  Blackftcne  obferves,  zComm.  33^. 
that  ^^  the  inftant  the  firft  ufe  was  executed  in  J3. ,  he 
•*  became  feifed  to  the  ufe  of  C,,  which  fecond  ufe  the 
ftatute  might  as  well  be  permitted  to  execute  as  it 
did  the  firft ;  and  fo  the  legal  eftate  might  be  in- 
ftantaneoufly  tranfmitted  down  through  a  hundred 
^*  liifei^,  till  finally  executed  in  the  laft  cejiuique  ufe.'' 

5  ^*  Although 
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5  6.  Although  the  courts  of  common  law  determined 
that,  in  fuch  a  cafe  as  that  which  has  been  dated,  the 
limitation  to  C.  was  void ;  yet,  as  it  was  evident  that 
B.  was  not  intended  to  be  benefited  by  that  convey* 
ance,  and  as  C.  had  given  a  valuable  coniideration  for 
the  land,  the  Court  of  Chancery  immediately  took 
cognizance  of  the  cafe,  and  decreed  that  B.  (hould  pay 
the  rents  and  profits  of  the  land  to  C,  and  fhould  exe- 
cute fuch  conveyances  of  it  as  C.  fhould  dired;. 


Wbetllone 
▼.  Bury, 
2  P.  Wme. 
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§  7*  In  a  fettlement  before  marriage,  lands  werof 
conveyed  to  truflees  and  their  heirs,  to  the  ufe  of  them 
and  their  heirs,  to  the  ufe  of  the  hufband  for  life,  ^fr. 
it  was  decreed,  that  the  legal  eflate  was  veiled  in  the 
truftees ;  and  therefore  that  the  limitations  to  the  huf- 
band, ^c.  were  but  trufls,  which  could  not  be  pcecuted 
by  the  ftatute, 

§  8.  Jnn  Ratfordy  being  feifed  in  fee  of  certain 
lands,  conveyed  them  to  Thomas  Baker  and  his  heirs^ 
to  the  ufe  of  him  and  his  heirs,  in  truft  to  pennit  the 
faid  Jnn  and  her  hufband  to  recdve  the  profits  during 
their  lives,  ^c. 


It  was  decreed  by  Lord  Talbot ^  that  as  the  eftate  was 
limited  to  truflees  and  their  heirs,  fo  that  it  was  ac-^ 
tually  executed  in  the  truflees,  whatever  ca2ne  after- 
wards could  be  looked  upon  only  as  an  equitable 
interefl  i  for  there  could  not  be  an  ufe  upon  an  ufe. 


Venables  r.         §  9,  An  eflate  was  limited  by  deed  and  fine  to  ihe 

7  Term  Rep. '  ^6  of  thc  hufbaud  for  life,  remainder  to  truflees  and 
S+«-  43«-  thei? 
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tti^  heirs  during  his  life,  to  preferve  contingent  re- 
mainders, remainder  to  the  wife  for  life,  remainder  to 
the  truftees  and  their  heirs  (not  faying  during  her  life), 
in  truft  to  fupport  the  contingent  ufes  and  eftates 
therein-after  limited,  remainder  over.  Upon  a  cafe 
fent  from  the  Court  of  Chancery,  the  Court  of  King's 
Bench  certified,  that  the  truftees  took  a  legal  eftate  in 
fee  after  the  determination  of  the  wife's  life  eftate, 
and  that  all  the  fubfequent  limitations  were  truft 
eftates. 

§  10.  In  the  cafe  of  a  devife,  the  rule  is  the  fame,  Hopkins  ▼. 

Thus,  where  John  Hopkins  devifed  his  real  eftate  to  ,  Atk."c8i. 
truftees  and  their  heirs,  to  the  ufe  of  them  and  their 

hdrS)  upon  feveral  trufts,  it  was  decreed  by  Lord  Hard-  Marwooid  r. 

wicke^  that  the  legal  eftate  was  vefted  in  the  truftees.  Temp.  Ha^ 

and  that  the  devifees  only  took  truft  eftates.  91.  5,  P. 

5  1 1.  It  follows  from  the  principles  here  laid  down,   vide  Tit.  32, 
that  if  laiids  are  conveyed  by  covenant  to  ftand  feifed,   ^  ' 
bargain  and  fale,  or  iaippointment  imder  a  power^  to  A. 
and  his  heirs,  the  lq;al  eftate  will  be  vefted  in  A.^  and  ' 
B.  will  only  take  a  truft. 

§  12.  The  fecond  mode  of  creating  a  truft  arofe  Umitation 
from  an  opinion  which  was  delivered  by  the  judges  in  to  pay  over 
36  Hen*  8.,  that  although  a  feoflfinent  to  a  man  for  life, '  ^^^  ^^^"^•* 
and  after  his  deceafe  that  J.  N.  fliould  take  the  profits,   p^offd  yfc 
was  clearly  an  ufe,  and  executed  by  the  ftatute,  yet  if  pi.  52* 
It  had  been  that  after  his  death  the  feoffees  ftiould  re- 
cdve  the  profits  and  pay  them  over  to  J.  iVl,  this  would 
not  be  executed  by  the  ftatute ;  becaufe  J*  N.  could 

I  receive 
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I  Ab.  Eq.      receive  nothing  but  through  the  hands  of  the  truftees^ 
^  ^*  and  therefore  J^  N.  could  only  take  a  truft  eftate. 

^  1 3*  A  diftindion  has  been  made  between  a  deyife 
to  a  perfon  in  truft  to  pay  oVer  the  rents  and  profits  to 
another,  and  a  devife  in  truft  to  permit  fome  other 
perfon  to  receive  the  rents  and  profits.  In  the  firft 
cafe,  we  have  feen,  it  was  determined  that  the  legal 
eftate  fhould  continue  in  the  firft  devifee,  in  order  that 
he  might  be  able  to  perform  the  mift ;  for,  where  he 
is  direded  to  pay  over  the  rents  and  profits,  he  muft 
neceiTarily  receive  them:  but,^in  the  fecond  cafe,  it 
has  been  adjudged,  that  the  legal  eftate  is  vefted  by 
the  ftatute  in  the  perfon  who  is  to  receive  the  rents 
and  profits* 

Brooghton       .   S  '4*  Lw^ds  Were  devifed  to  truftces  and  their  heirs, 
i'sdk^678.     ^^  *^  intent  and  purpofe  to  permit  A.  to  receive  the 

rents  and  profits  for  his  life,  ^c.    > 

It  was  determined  by  Lord  Chief  Juftice  Holt^  that 

this  would  have  been  a  plain  truft  at  common  law, 

and  what  at  common  law  was  a  truft  of  a  freehold  or 

inheritance,  is  executed  by  the  ftatute,  which  men- 

%  Vtnt.  3 It.    lions  the  word  truft  as  well  as  ufe.     And  that  the  cafe 

ci  Burchett  v.  Durdantj  which  had  been  determined 
otberwife,  was  not  law. 

Fearae'fiOp.        $  1 5.  It  follows  from  the  preceding   cafes,  that 
^'*  whenever  an  eftate  is  conveyed  or  devifed  to  truftees^ 

and  they  are  required  to  do  any  a£b  to  which  the  feifia 
and  poffeflion  of  the  legal  eftate  is  neceflary,  dthough 

they 
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they  fhould  be  direded  to  permit  the  rents  and  profits 
to  be  received  by  another  perfon,  ftill  that  perfon  willf  * 
only  be  entitled  to  a  truft  eftate :  for,  otherwife,  the 
truftees  would  not  have  the  means  of  executing  the 
truft. 

§  16.  Tg/^/A  jB/j^  devifed.  all  his  freehold,  copy-   Chapman  v. 
hold,  and  leafehold,  and  all  his  real  and  perfoiml  eftate,    pgrreil.  145. 
to  three  truftees,  their  heirs,  executors,  and  ailigns, 
in  truft  to  pay  his  fon  Ifaac  Blijfett  37  A  quarterly  ;  and 
if  he  manied  with  confent,  then  double  the  fum  ;  and 
if  he  fhould  have  any  child  or  children,  he  gave  the 
reft  and  refidue  of  the  yearly  rents  •and  profits  of  his 
faid  truft  eftate,  over  and  above  the  faid  yearly  pay- 
ments, to  be  applied  during  the  life  of  the  faid  fon  for 
the  education  and  benefit  of  fuch  child  or  children. 
And  then  he  goes  on  in  thefe  words ;  '^  I  give  one 
'^  moiety  of  the  faid  truft  eftate  to  fuch  child  and 
**  children  of  my  faid  fon  as  he  fhall  leave,  their  re-       / 
^^  fpe£tive  heirs,  executors,   and  afligns,  and  to  the 
**  furvivor ;  and  the  other  moiety  I  give  to  the  child 
*'  and  children  of  my  grandfon  Jofeph  Dickenfon,  and 
**  every  other  child  and  children  of  my  daughter,  their 
*'  heirs  and  affigns."    Then,  in  c^SQ^Ifaac  die  withput 
iffue,  the  firft  moiety  to  Jofeph  Dickenfon  and  other  • 
child  and  children  of  Sarahj   and  their  heirs,  &c. 
Then,  by  another  claufe,  he  appointed  1 00  A  per  an- 
num  as  a  jointure  to  any  wife  his  fon  ifaac  fhould  marry, 
in  cafe  he  married  with  confent ;  and  gave  to  his  faid 
grandfon  Jofeph  Dickenfon  30  /.  per  annum  for  his  main- 
tenance until  his  age  of  fifteen,  and  then  doo  /*  to  put 
him  out  apprentice,  . 

5  ^"^^ 
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One  of  the  queftions  in  this  cafe  was,  whether  thb 
tniftees  took  the  legal  eftate,  and  continued  to  hold 
it  after  the  death  of  Ifaac. 

Lord  Hardwickey"^^^  The  whole  depends  jipon  thfe 
^^  teftator's  intent  as  to  the  continuance  of  the  eftate 
**  devifed  to  the  truftees,  whether  he  intended  the 
•*  whole  legal  eftate  to  continue  in  them,  or  whethdr 
**  only  for  a  particular  time  6t  purpofe  :  if  an  eftate 
^^  be  limited  to  A.  and  his  heirs,  in  tnift  for  B.  and 
^^  his  hdrs,  then  it  is  executed  in  B.  and  his  heirs  : 
^^  but  where  particular  things  are  to  be  done  by  the 
**  trufteeS)  as  in  this  cafe,  the  leveral  payments  that  are 
^  to  be  made  to  the  federal  perfons^  it  is  neceflfary  that 
^*  the  eftate  fhould  remain  in  them,  fo  long  at  leaft  as 
**  thofe  particular  purpofes  require  it.  No  authority 
^^  has  been  cited  to  warrant  the  do£brine,  that  in  cafe 
^^  of  fuch  a  general  limitadon  to  truftees^  as  the  pre- 
^^  fent  cafe  is,  that  they  fhould  have  but  a  particular 
^^  interefl,  and  then  that  intereft  to  determine  ;  fuch  a 
^*  cafe  might  indeed  be  framed,  1)ut  was  never  intended 
**  here,  there  being  many  purpofes  to  take  effeft,  which 
^^  might  endure  longer  than  the  life  of  ^aac ;  and  the 
*^  taking  it  in  fo  confined  a  fenfe,  would  be  making 
"  a  forced  conftruffion  to  difappoijit  the  teftator's  iri- 
*•  tent,  which  was  to  make  an  entire  difpofition  of  the 
"  legal  eftate  to  the  truflees." 

Shaplandf.  §  ^7*  L^ds  were  devifed  to  truftees  upon  truft^ 

^  B*^^'  R         ^^  ^^7  ^^^Id  every  year  after  dedudUng  rates,  taxes^ 
75.  repairs,  and  expences,  pay  fuch  clear  fum  as  fhould 

then  remain  to  Jl,  B.  f  it  was  decreed  by  Lord  Thurhtv^ 

that 
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that  the  truftees  being  to  pay  the  taxes  and  repairs,    VidcFcarnc't 
Hiuft  have  an  intereft  in  the  premifes,  and,  therefore,      P'^*'* 
diat  the  legal  eftate  was  vefted  in  them. 

'        '  *  ■ 

§  18.  A  perfon  devifed  lands  to  truftees  and  their   Silyeflert, 
heirs,  upon  truft  to  take  and  receive  the-  rents,  iffues,   2  Term  R^ 
and  profits,  and  to  apply  the  fame  for  thefubfiftence  4^' 
aiKl  maintenance  pf  his  fon  during  his  life. 

'.  •  •  •  ...,*.' 

It  was  determined;  that  the  fon  had  only. a- truft 

eftate.  ^    •  *.  . 

•       .  •■     ••         ... 
'  •      •  •  •  •»    .       .  . •  * 

§  19.  Where  aneftate  is  devifed  to  truftees  for-the^  Truft  for  the 
feparate  ufe  and  benefit  of  a  married  woman,,  the  courts.  oTa'marricd 
'will,  if  poffible,  conftrue  the.devife,  -fo  as  td  veft.,.thc    Womaa.- 
legal  eftate  in  the  truftees  ;  b^caufe  -fucfa  a  conftru&ida 
wiirbeft  effeduate  the  intention  of  the  ieftato);4 


'  5  ^o.  Lands  were  given  by  will  toitrufteas  and  their  Nevilk  t;; 
heirs,  in  truft  for  a  married  woman'  and  h^  heirs^  and  ^  Vcr^Vi^, 
that  the  truftees  fliQuld,  from  time  to  tin;ie,  paj^.^and 
difpofe  of  the  rents  and  profits  to  (he  (aid  n^irued.wo- 
man,  or  to.  fuch  perfon  'Or  perfons,  as  fhe  ftiould  dired. 
This  was  decreed,  to  be  a  truft  eftate  in  the.  married 
woman,  and,not  a.  jife  executed  by  the  ftatute. 

».  •  .  .  ■ 

$  a  I.  A  teftator ,  gave  fill  the  rents  and.  profits  of  South  v. 
.certain. lands  to  a  married  woman  during  her  life,  to    ^  SalklaiS^ 
b^  paid :by  .his  executors  into  her. own  hands,  without  5^04.63. 
tthe  mtermeddling  of  her  huft)and.  ..Xhe  queftion  was, 
whether  this  devife  p^ed  the  legaL-eftate-  in  the;  4ands 
•ta the  \tifc.    *-,     ■:  i   .  .r      ,   .  •. . 

.    VoL.L  Hh.  Lord 


i 


466  TsikXTL    Truji.    Ch.i.  $  2f--^5« 

Lord  Qiief  Juftice  Holt  was  dearly  of  opinion^  that 
the  executors  took  the  kgal  e^te  as  truftees  for  the 
vnSt  i  but  the  other  judges  were  of  a  contrary  opinioiu 
The  dodrine  here  laid  down  by  Hdtt  was,  however, 
folly  eftabliihed  k  the  foUowing  rafe. 

SsjFsttd  Sde  ^  SA*  Xaiuis  were  devifisd  to  tniflas  and  tfadr  hexra» 
I  Ab.  £q.  in  truft  to  pay  Jsvenl  iegades  and  annuities^  and  then 
l^v'  Ab  ^^  ^7  ^^  furplus  c^  the  rents  and  profits  to  the  pro* 
a6i.  jffx  hands  of  a  married  woman,  or  to  fuch  peifon  or 

perfons  as  (he  fhould  by  any  writing  or  writings  dire^ 

during  her  life ;  and,  after  her  deceafe,  that  the  truf- 

tses  flEodd  (land  deifed  to  the  ufe  of  the  hdrs  of  her 

«Bivw ?«rL      body»  with. remainders  over.    Jt  was  decreed,  (and  the 

^^^         decree aflinnfid. in  the  Houfe  of  Lords),  ttat  this  was 

a  ufe  executed  in  the  tniftees  and  iheir  heirs,  during 

the  life  pf  the  married  woman,  who  had  only  a  truffc 

3feaMe  t.         eftate  in  the  furplus  rents  and  profits ;  but  that,  after 

B  Term  R.     her  df!ceafe»  the  kgal  ^(Ute  vefted  in  die  bdrs  of  her 

•93^  ^  body- 

g  2^3.  In  this  ode,  the  direS&m  to  the  truftees  to 

pay  annukiea,  and  the  truft  10  pay  only  the  furidus^ 

Hartcm  ▼•       would  alone  have  juftified  the  decree.    But  in  a  modem 

7  TVm  R.      ^^'  ^^^  ^^  ^  Court  of  Chancery-,  where  an  eftate 
^5^  was  devifed  to  tniftees  and  thdr  heirs,  upon  truft  ^  to 

^  permit  and  fiifier  the  teftator^s  niece,  who  was  mar« 
^  tied,  to  receive  and  take  the  rents  and  prcits  of  all 
*^  the  (aid  premifes  daring  her  li£s,  for  haer  own  ifole 
^  rod  (eparate  ufe,  notwitfaftanding  hencoiretture,  and 
^^  and  without  being  in  anywife  'fubje&  and  liable  to 
-^  the  debts,  &V#  of  her  theuj  or  any  afterttadcsn  huC* 

<(  bmd  } 
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^  band ;  and  her  receipt  alone,  from  time  to  time,  to 
^  to  be  a  fufficient  difcharge  for  the  fame.*' 

Lord  Kenyon  laid,  ^^  whether  this  be  a  ufe  executed 
^*  in  the  truftees  or  not,  muft  depend  upon  the  inteiji- 
*^  tion  of  the  devifor,  which  is  to  be  collected  from 
^  the  wilL  This  provifion,  it  appears,  was  made  in 
**  order  to  fecure  to  the  feveral  feme  coverts  a  feparate 
^*  allowance,  free  from  the  controul  of  their  hufbands^ 
*•  to  effeduate  which,  it  is  efTentially  necefTary  that  the 
^^  truftees  ihould  take  the  eftate  \nth  the  ufe  executed  ; 
^  otherwife  the  huiband  of  each  taker  would  be^ 
^^  entitled  to  receive  the  profits,  and  fo  defeat  the  very 
*^  objed  that  the  devifee  had  in  view."  And  the  court 
certified,  **  that  the  legal  eftate  by  way  of  ufe  executed, 
*•  in  fee-fimple,  vefted  in  the  truftees :  that  conftruc- 
•*  tion  being  necefTary,  (as  they  conceived),  to  give 
**  legal  effed  to  the  teftator's  intention,  to  fecure  the 
^  beneficial  intereft  to  the  feparate  ufe  df  the  feveral 
**  femes  covert/' 

S  24.  Where  lands  are  devifed  to  truftees  in  truft   T.ufttofdl 

I* 

to  fell,  or  in  truft  to  raife  money  to  pay  debts,  or  for  M^^ncy! 
any  other  j)urpofe,  and  fubjefl:  thereto,  in  truft  fot 
a  third  perfon,  the  truftees  will  take  the  legal  eftate, 
for  otherwife  it  would  not  be  in  then:  power  to  execute 
thetrd):. 

S  25.  A  perfon  devifed  all  his  lands  to  five  truftees,  Bagftaw  ▼. 
their  heirs  and  afRgns,  in  truft  that  they  and  their  heirs   f  VcmV. 
Ihould,  in  the  fi:  ft  place,  by  the  rents  and  profits,  or   Collca  Jur. 
by  fale  or  mortgage  of  the  premifes,  raife  fo  much  as 

H  h  a  ihould 
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fiiould  be  neceflary  for  the  payment  of  his  debts ;  and 
after  payment  tl^ereof,  gave  the  fame  unto  his  truftees 
for  500  years,  without  impeachment  of  wafte  uponlruft, 
as  after  mentioned  :  and  then  goes  on  in  thefe  words  ; 
^  and  from  and  after  the  determination  of  the  (aid  eftate 
5*  for  years,  then  I  give  and  devife  all  my  faid  lands, 
**  ^c.  unto,  my  faid  truftees,  their  heirs  and  afligns, 
**  my  mind  being,  that  my  faid  truftees  ftiall  be  and 
**  ftand  feifed  of  the  faid  premifes,  in  truft  to  the  fe- 
*'  veral  ufes  and  behoofs,  intents  and  purpofes  after 
'^*  declared,  viz. ;  as  for  one  moiety  of  the  faid  pre- 
.**  mifes,  I  give  and  devife  the  fame  to  the  ufe  and  be- 
**  hoof  of  my  nephew  T.  Bagshawy  for  the  term  of  his 
^'  natural  life,  &f^.  and  then  as  to  one  moiety,  upon 
**  truft  and  to  the  ufe  of  his  nephew  for  life.*'  One 
of  the  qucftions  in  this  cafe  was,  whether  the  eftate 
.devifed  to  the  nephew  was  a  legal  or  a  truft  eftate. 

Lord  Hardwkke  was  of  opinion,  that  the  devife  of 
a  moiety  to  the  nephew  was  merely  a  truft  in  equity, 
the  firft  devife  being  to  the  truftees  and  their  heirs,  it 
carried  the  whole  fee,  in  point  of  law  :  part  of  their 
truft  was  to  fell  the  whole,  or  a  fufEcient  part  thereof, 
.  for  payment  of  debts  and  funeral  expences.  This  would 
have  carried  a  fee  by  conftruftion,  had  the  word  heirs 
been  omitted  out  of  the  devife,  becaufe  the  truft  is  to 
continue  for  ever,  and  to  fell  and  convey  a  fee* 

fcnrick  ▼.  §  26.  A  perfon  devifed  his  eftates  thus :  And  as  to 

^^^  I^c        ^y  ^^  ^^^  perfonal  eftate,  fubjeft  to  and  charged 

3  Bof.&Pul.    ^th  my  juft  debts,  I  give  and  difpofe  thereof  as  fol- 

*^'  *  lows ;  (that  is  to  fay),  I  give,  devife,  and  bequeath  mjr 

4  real 
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real  cftates,  and  alfo  my  perfonal  eftate,  unto  J.  M.:    . ' 
and  0.  W.y  and  their  heirs,  upon  truft,  and  to  and  for 
the  feveral  ufes,  trufts,  intents,  and  purpofes  following^ 
(that  is  to  fay),  to  the.  intent  that  the  faid  J*  M.  ajid; 
O.W.  ihall  and  do  in  the  fird  place  apply  and  dUpp^   « 
of  my  perfonal  eftate  in  payment,  of  all  my  }uft  dqbts  ;i 
and  as  to  all  my  real  eftates  fubjedl  to  my  debts,  andi 
fuch  charges  as  I  may  now  or  at  any  time  iereaftcr? 
think  proper  to  make,  I  give,  devife,  and  bequeath  the. 
fame  to  R.  P.  for  and  during  his  life,  Ssfr.  : 

I 

ThQ  Court  of  Common  Pleas,  to  whom,  this  cafe* 
was  fent  from  the  Court  of  Chancery,  certified  that  the* 
truitees  did  not  take  any  eftate  at  law,  in  the  real 
eftates  devifed  by  the  faid  will,  the  court  being  o£ 
opinion,  that  this  was  a  mere  devife  charged  with  th» 
payment  of  debts  ;  and  it  did  not  appear  on  the  face, 
of  the  will,  that  the  teftator  intended  the  trufleea- 
Ihould  be  aftive  in  paying  the  debts^  It  would,  indeed^ 
be  more  convenient,  (faid  the  court),  that  the  legal 
eftate  fhould  be  veded  in  truftees  for  the  payment  of 
the  debts,  than  that  the  truft  fhould  be  execute^  by 
the  devifee,  under  the  direftion  of  a  court  of  equity ; 
for  a  gourt  of  equity  could  not  enable  the  devifee  to, 
make  a  complete  title  to  the  eftate.  But  this,  was  only^ 
an  argument  ab  inconvenientij  from  which  they  could 

not  conftrue  the  teftator  to  have  faid  what  ^l  h&  he. 

^        •  .    .  .      .  , 

had  not  faid* 

I 

S  27.  Wh^e  an  eftate  is  conveyed  or  4evifed  to  A  Truft  after 

miftees.and  their  heirs,  upon  trufi.to  pay  debts  gene-  ocbu  "cfU 

rally,  or  to  pay  fuch  debts  as  are  particularly  fpeclfied,  immediately. 

Hh  3  and 
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VideColML   and  aftor  payment  of  fuch  debts,  and  when  fuch  debi# 
^x^    '*      Aall  be  paid,  then  in  truft  for  A.  B.^  or  in  truft  to 

ctmvey  fuch  parts  of  the  premife&  as  fliall  remain  unfold 
to  A.B.^  in  either  of  thofe  cafes,  ^*  J7.  has  an  imme- 
diate trail  eftate  in  the  furplus,  upon  the  execution  of 
the  deed,  or  the  death  of  the  teftator.  For,  in  cafes- 
<lf  this  kind,  the  payment  of  the  debts  is  not  a  condi- 
tion precedent,  which  mufl:  be  performed  before  the 
ftibfeqaent  limitation  or  devife  can  take  effeft ;  but  an 
intereft  commencing  at  the  fame  time,  and  concurrent 
with  the  eftate  given  to  the  truftees.  And  the  words,. 
^ir  psymeni  rf  debk^  or  when  the  debir  are  paidj  only 
denote  the  order  or  cburfe  in  which  the  feveral  interefts 
ftall  take  place,  in  point  of  adual  poifeifion  and  per-i 
<ieption  of  the  profits,  without  preventing  the  fubfo^ 
qoent  eftates,  whether  legal  or  equitable,  froni  be* 
coming  Tefted  in  intereft,  at  the  fame  time  with  thofe 
which  are  prior  to  them  in  point  of  limitation, 


TcniM  for  S  ^S*  "I^  ^^d  mode  of  creating  a  truft, 

in  TniftT^  from  a  determination  of  all  the  judges  in  32  Eli%.  upcMi 
Dyer,  g6 ;  #.  ^  qucftion  put  to  them  by  the  Lord  Chancellor,  that 
PopU.  K.  76.    ipi^here  a  term  for  years  was  granted  to  A.  to  the  ufe  of, 

or  in  truft  for  B.^  the  legal  eftate  in  the  term  remained 

in  wf.,  and  was  not  executed  in  B.  by  the  ftatute  of 

B^c  Rca4«      ufes.    For  the  words  of  that  ftatute  are ;  "  where  any 

♦*•  ••  perfon  is  feifed  to  the  ufe  of  another  :**  whereas,  in 

this  cafe,  A.  is  not  feifed,  not  having  a  freehold,  but 
Vide  Tit.  8.     IS  only  poffefled  of  the  term ;  the  word  feifed  bdng 

only  applicable  to  the  pofleftion  of  a  freehold  eftate. 
So  diat,  in  calte  ti  tbk  kind,  the  cejimque  ufe  wa» 
driirenr  to  the  Court  of  Chancery  for  his  |tem^»  where 

ih« 


ch.  1.  f.  jt. 
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the  truftee  was  obliged  to  accaniit  wit&  him  for  tho 
rents  and  profits  of  the  term. 
« 
§  29.  fiefides  thefe  direft  modes  of  creating  a.  truft  0(rt(vltdn$ 
eftate^  there  are  feveral  other  cafes  in  which  trull  eftatet  thSST^  • 
arife  from  the  evident  intendon  of  the  parties  and  the 
nature  of  the  tianfa^on,  which  are  enforced  by  tha 
Court  of  Chancery,  and  are  ufually  called  refulting 
trails,  or  truils  by  implication.    And  in  the  ilatnte^oC 
frauds  and  perjuries,  which  enads,  that  all  dedam* 
lions  and  creations  of  truils  of  lands  or  hereditaments 
smiil  be  in  writing,  it  is  exprefsly  mendoned,  fi^  20, 
^  That  all  convepnces  where  truils  and  confidcDcei 
^  ihall  arife  or  refult  by  implication  of  law,  fhall  be 
^^  as  if  that  ad  had  never  been  made/'     And  it  has    i  P.Vmf« 
been  determined  that  this  daufe  muil  relate  to  truils   ''^* 
and  equitable  intereils,  and  cannot  relate  to  a  ufe, 
which  is  now  a  leeal  eflate. 


§  30.  Where  ardcles  are  entered  into  for  the  pur*  Contma  for 
chafe  of  an  eilate,  a  trail  immediately  refults  to  the     ^/  q 

pwchafer*  Acheriey  ▼• 

\  Vernon, 
9  Mod.  78. 

$31.  Where  an  eitate  is  purchafed  in  the  name  of  Purchare  in 

one  perfon,  and  the  money  or  confideration  is  paid  by  ^suan"cr?^ 

another,  there  is  a  refulting  trail  in  favour  of  the  per-  jjojd  ▼. 

fon  who  paid  the  coniideration.    But  in  all  cafes  of  Spiikt, 

this  kind,  the  payment  of  the  money  muil  be  proved,  Willis  t. 

by  clear  and  undoubted  evidence;  for,  otherwife,  the  Ya^  71. 
(Soqrt  of  Chancery  will  not  interfere. 

Hh4  S32-SiK 
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6afcoingT.  §3^*  Sir  Thomas  Gafcoigrw  bought  an  eftate,  and 

I  Wtr^\66.     ^0^1^  ^^^  conveyance  in  the  name  of  one  Vavafor^  who 

affigned  to  the  defendant  Thwing ;  and  it  was  fuggefted 
by  Sir  Thomas  Gafcoigncj "  that  the  eftate  was  bought 
with  his  money,  and  was  lipon  tnift  that  EViTUibeth 
Tbwing^  (who  was  then  dead),  (hould  enjoy  it  for  her 
life,  and  then  in  truft  for  Sir  T.  G.,  who  prayed  the 
eftate  might  be  conveyed  to  hiiti.  The  defendant  de- 
nied he  knew  it  was  bought  with  the  plaintifPs  money, 
but  believed  it  vf2.%  bought  with  the  proper  money  of 
the  faid  Elizabeth-  Thwing^  and  ihat  the  conveyance 
was  in  truft  for  her  and  her  heirs,  and  claimed  it  as 
heir  to  her,  infifting  on  the  ftatute  of  frauds,  there 
being  no  declaration  of  truft  in  writing. 

The  chief  point  was,  whether  when  a  man  purchafes 
land  with  his  own  money,  and  takes  a  conveyance  in 
another  man's  name,  this  is  fuch  a  refulting  truft  by 
implication  of  law,  as  is  faved  by  the  ftatute,  and 
needs  no  declaration  of  truft. 

After  long  debate,  whether  the  plaintiff  ftould  be 
admitted  to  prove  the  money  was  his,  the  proofs  were 
read,  and  they  amounting  only  to  what  had  paffcd  in 
difcourfe,  the  Mafter  of  the  Rolls  difmiffed  the  plain- 
tiff's bill,  becaufe  the  proofs  were  not  fufficient  where- 
on to  ground  a  decree. . 

Pnrchafe  by  §  33.  It  was  formerly  doubted,  whether  in  the  c^fe' 

with  Tnift.      ^^  *  purchafe  made  by  a  truftee  with  truft  money,  a 
Money.  refulting  truft  would  arifc  to  the  perfon  entitled  to  the 

money ; 
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money ;  becaufe  that  would  be  to  contradid  the  deed   KiVk  v. 
by  parol  evidence,  in  direft  oppofition  to  the  ftatute  of  p^^^  [^  q^ 
frauds.     It  has,  however,  fmce  been  determined,  that   ^4* 
evidence  alitmde  is  admiflible,  to  (hew  that  the  purchafe 
was  made  with  the  truft  money ;  and  that,  where  that 
circumflance  has  been  clearly  proved,  a  truft  will  refult 
to  the  owner  of  the  money. 

S  34.  A  bill  was  brought  by  the  legatees  of  John   Ryal  t.  Ryal, 
Ryal  againft  the  executrix  and  heir  at  law  of  Jonathan  ^^^' 

Ryal  for  fatisfeftion  out  of  the  affets  againft  the  exe- 
cutrix, and  as  againft  the  heir  at  law,  to  have  fatif- 
faftipn  out  of  an  eftate  purchafed  by  Jonathan 
Ryaly'(zs  the  plaintiflf  infifted),  with  the  affets  of  John 
Ryaly  the  original  teftator.  <  The  defendant,  the  exe- 
cutrix, admitted  that,  as  to  one  particular  eftate,  it 
appeared  by  her  teflator's  papers,  that  it  was  purchafed 
with  250  /.  of  the  tef^ator's  money.  Proof  was  read,that 
yonathan  Ryal,  after  teftator's  death,  purchafed  feveral 
eftates ;  and  that,  before  that  time,  he  was  a  poor  per- 
fon,  and  not  able  to  pay  for  them  out  of  his  own 
money.  The  counfel  for  the  plainti£F  infifted,  that  the 
heir  at  law  was  to  be  confidered  as  a  truftee  for  them, 
as  far  as  the  eftate  appeared  to  be  purchafed  with  the 
affets  of  John  Ryal. 

a 

On  the  other  fide,  it  was  argued,  that  money  could 

not  be  followed  into  land. 

♦ 

Lord  Hardwicke-n^Thc  conn  has  been  very  cautious 
of  following  money  into  land,  but  has  done  it  in  fome 
cafes.    No  one  would  fay,  but  the  court  would^  if  it 

was 
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was  adually  proved  that  the  money  was  laid  out  19 
land.  The  doubt  with  the  court,  in  thefe  cafes,  has 
been  on  the  proof*  There  is  difficulty  in  admitting 
proof.  Parol  proof  might  let  in  perjury :  but  it  has 
always  been  done,  when  the  hSi  has  been  admitted  in 
the  anfwer  of  the  perfon  laying  it  out.  If  the  ezecu* 
tor  of  John  Ryal  had  been  a  party,  and  admitted  it, 
there  would  have  been  no  doubt }  but  the  admiffion  is 
by  his  reprefentative,  whidi,  though  it  does  not  bind 
the  heir,  is  ground  for  inquiry*  The  way  of  charging 
the  heir  is  by  confidering  him  as  a  truftec;  as,  wbea 
lands  aie  puttbaled  by  one  in  the  name  of  another,  it  is 
a  refuking  truft  by  law,  and  out  of  the  ftatate :  and^^ 
upon  inquiry,,  a  little  matter  will  do  to  make  it  a  charge 
pro  taiUo.  Refer  it  to  the  mailer  to  inquire  whedier 
the  eftate  was  purchaied  with  250  L  of  the  teftatoi^f 
jnooey  ornot* 


G)nrqniice 
without  CoA- 
fideratioQ. 


§  35.  ^XHiere  lands  are  conveyed  to  a  ftrango:  wiA** 
out  any  coofideration,  there  will  be  a  idhlting  truft 
for  the  origmal  owner. 


Duke  of 

Norfolk  ▼. 
BrowDCt 
Free.  Ch.  8o. 
I  Ab.  £q. 
381. 


%  36.  The  Duke  of  Norfolk  had  executed  a  grant 
of  the  next  avoidance  of  a  church,  to  a  clergyman  who 
was  much  entrufted  and  employed  by  him.  The 
grantee  knew  nothing  of  the  making  of  this  grant, 
and  being  examined  in  a  caule,  depofed,  that  he  did 
not  purchafe  it  of  the  Duke. 


a- 

It  was  decreed  to  be  a  refulting  truft  iat  thegrantoi 
there  being  na  odi«r  t^ali  declar«d« 


5  37,  When 
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S  37*  ^^^^  ^c  1^^  eftate  la  lands  is  conveyed  A  Truft 

to  a  truftee,  and  a  truft  is  declared  as  to  paii^  only,  Part. 

nothing  being  laid  of  die  reft,  what  remains  undifpofed  Lloyd  t. 

of  refults  to  the  real  owner.  ?Alk"'i5o, 

S  58.  In  the  fame  manner,  where  the  whole  of  an 
eftate  is  conneyed  for  pardcuhtr  purpofes,  or  on  parti- 
cular trufts  only,  which,  by  accident,  or  otherwife,   PrccinCha, 
cannot  take  effed,  a  triaft  will  refult  to  the  original   3  p.*  w  m«. 
owner,  or  to  his  heirs.    As,  where  a  teftator  devifes   ^%'r^P'  « 

'  ^  I  Vcf.  108, 

real  eftates  to  truftees,  in  truft  to  fell,  and  to  apply  the   Amh.  643. 

purchafe  money  in  a  particular  manner,  and  fuch  pur- 

pofe  cannot  be  effe&ed,  the  fund,  though  money,  will 

be  confidered  as  land,  and  will  refult  to  the  heir  at 

law, 

$  39*  A  perfon  devifed  her  real  and  perfonal  eftate  I^igby  ▼. 
to  trulls,  in  truft  to  fell  and  pay  debts  and  legacies,   cited 
and  to  pay  the  reiidue  to  five  peribns,  to  be^  equally  3  P-  Wma. 
divided  between  them.     One  of  the  refiduary  legatees 
died  in  the  life-time  of  the  teftatiu. 

It  was  decreed  by  Lord  Chancellor  Bathurji  in  Tr/-   >  Bro.  Cha, 
fiity  Term  1774,  and  the  decree  affirmed  at  a  rehear-   3.^^35*5. 
ing,  that  this  was  a  refulting  truft^  as  to  the  fhare  in 
the  real  eftate  of  the  refiduary  legatee,  who  died  in 
the  teftator's  life-time^  for  the  benefit  of  the  heir  at 
}aw. 

§  40.  The  rule,  that  where  lands  are  devifed  for  a 
particular  purpofe,  what  remains  afrci  cnat  purpofe  is 
fai^sfied  refults,  admits  of  feveral  exceptions. 

§  41.  Richard 


* 
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Hill  V.  Ep.  §  41.  Richard  Smith  devifed  an  advowfon  to  Grace 

J  Atk.  61 8.     Smithy  •willing  and  defiring  her  to  fell  and  difpofe  of 

the  fame  to  Eton  College y  and,  on  their  refufal,  to  Tri- 
nity College^  Oxford^  Isfc.  Soon  after  the  death  of  the 
teftator,  Grcue  Smith  prefented  a  perfon  to  the  living, 
upon  which,  the  heirs  at  law  of  the  teftator  filed  their 
bill,  in  order  that  the  bifliop  might  be  enjoined  from 
accepting  the  prefentee  of  Grace  Smith ;  the  plaintiffs 
infifling,  that  the  teftator  did  not  intend  the  prefent 
avoidance  fhould  go  to  Grace  Smithy  but  that  fhe  ought' 
to  be  confidered  altogether  as  a  truflee  ior  the  heirs  at 
law  of  the  teflator. 

Lord  Hardwicke — • "  The  general  qvleflion  on  this 
devife  is,  whether  there  be  a  refulting  trufl  or  not? 
In  the  firfl  hearing,  I  inclined  to  think  that  there 
was,  but  I  have  changed  my  opinion  entirely :  the 
general  rule,  that  where  lands  are  devifed  for  a  par- 
ticular purpofe,  what  remains  after  that  particular. 
purpofe  is  fatisfied  refults,  admits  of  feveral  excep* 
tions.  If  J.  S.  devife  lands  to  jl.  to  fell  them  to  A, 
for  the  particular  advantage  of  J?.,  that  advantage  is 
the  only  purpofe  to  be  ferved,  according  to  the  intent 
**  of  the  teftator,  and  to  be  fatisfied  by  the  mere  aS 
of  felling,  let  the  money  go  where  it  will,  yet  there  is 
no  precedent  of  a  refulting  truft  in  fuch  a  cafe  :  nor . 
is  there  any  warrant  from  the  words  or  intent  of  the 
teflator  to  fay,  this  devife  fevers  the  beneficial  interefl, 
'  but  is  only  an  injunction  on  the  devifec  to  enjoy 
the  thing  devifed  in  a  particular  manner.  If  j1.  de- 
vifes  lands  to  J.  S.  to  fell  for  the  beft  price  to  A,  op 
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to  leafe  for  three  years  at  fuch  a  fine5  thcjre  is  no 
refulting  trBft.  So  that  the  devife  here  amounts  to 
no  more  than  this ;  the  teftator  gives  the  advowfon 
to  Grace  Smithy  but  if  fuch  or  fuch  a  college  will 
bay  it,  then  he  lays  an  injunftion  upon  her  to  fell ; 
"  and,  therefore,  there  are  two  objefts  of  the  tefta- 
**  tor's  benevolence,  Grace  Smith  and  the  colleges." 

•   S  42.  Where  a  perfon  makes  a  conveyance  of  a  Where  no 

legal  eftate  to  truftees,  uj^on  fuch  trufts,  and  for  fuch  itSr"""^ 

intents  and  purpofes  as  he  fliall  appoint,  and  no  appoint-  FJtzglb.  R. 

ment  is  made,  there  will  be  a  refulting  truft  for  the  ^^S* 
grantor, 

5  43-  Where  a  father  purchafes  lands  during  the  '^Purchafe  by 
minority  of  his  child,  in  the  name  of  the  child,  without  the  Name  of 
any  declaration  of  truft  in  the  deed,  and  takes  the  *  ^^^^^' 
profits  during  the  minority  of  the  child,  fuch  a  pur- 
chafe  will  be  confidered  in  a  court  of  equity  as  an  ad- 
vancement for  the  child,  and  not  as  a  truft  for  the 
father. 

The  reafon  is,  becaufe  between  a  father  and  his  child 
blood  is  a  fufEcient  confideration  to  raife  a  ufe.  And 
herein  the  law  of  trufts  does>  as  it  ought  to  do,  agree 
•with  the  law  of  ufes :  for,  if  before  the  ftatute  2jHen.^. 
a  Jather  had  made  a  feoffment  to  a  ftranger  without 
any  confideration,  the  ufe  refulted  to  himfelf ;  but  if 
he  had  made  a  feoffment  to  his  fon  without  any  con- 
fideration, no  ufe  would  have  refulted  to  the  father. 
Becaufe  blood  was  a  fufEcient  confideration  to  have  Rep.  Temp, 
retted  the  ufe  in  the  fon,  Befides,  as  a  father  is  bound     ^^^  *  ^^^' 

by 


4Jff  TstkAJL     Truft.     Ci&.v  §  4g^-^5« 

I^  the  law  of  nature  to  provide  for  his  child,  his  pur- 
chafing  IB  the  name  of  his  child  mil  be  ^onftrued,  in  a 
court  of  equity,  to  be  a  performance  of  that  obligation ; 
and  the  taking  of  the  rents  and  profits,  during  the 
minority  of  the  fon,  only  implies  that  the  father  a&ed 
as  guardian  to  the  Ton. 

Grey  T.  Grey,  S  44*  Lord  Grey  purchafed  the  manor  of  Gosfield  in 
T\ne\i^  tTs.  ^^^  name  of  his  eld  eft  fon,  Thomas  Greyj  who  died  in 
I  Cha.  Ca.       the  life-time  of  his  fiuher.     Afterwards  Lord  Grey 

fettled  his  eflate  on  himfelf  for  life,  conaiader  to  truf- 
tees  to  raife  portions  for  his  younger  children.  -  Upon 
the  death  of  Lord  Grey^  Ralphs  who  was  originally  the 
fecond  fon,  claimed  this  eftate  as  heir  at  law  to  Thomas y 
his  elder  brother,  upon  the  princq>le  that  this  purchafe 
was  an  advancement  for  Thomas  Grey.j  and  not  a  trufl 
for  the  father ;  and  it  was  decreed  accordingly. 

Mumtna  ▼.  S  45*  J^cob  Mumma  purchafed  a  cojjyhold  tene- 

J  VcrT'io.      "^^^  "^  ^^  name  of  his  eldefl  fern,  an  in&nt  of  about 

eleven  years  old  ;  he  afterwards  laid  out  400/.  in 
improvements,  paid  the  purchafe  money,  and  the  fines, 
and  enjoyed  it  during  his  life. 

The  father  furrendered  this  copyhold  to  the  ufe  of 
his  will,  and  devifed  the  fame  to  the  ufe  of  his  wife 
for  life,  remaiiider  to  his  younger  children,  and  mads 
other  provifions  for  his  eldeft  fon. 

Upon  the  death  of  the  father,  the  eldeft  fon  re- 

« 

covered  this  copyhold  in  ejedment ;    and  a  bill  was 
brought  by  the  widow  to  be  relieved,  upon  the  prin- 
ciple 


raU  m    Trut.    Cb.  i.  S  45,  46.  47f 

dqple  ihat  the  ddeft  &m  was  only  a  taruftee  for  the 
&thfin 

The  Lord  C&ancellDr,  however,  was  of  opinion,  that 
as  the  eldell  fon  was  but  an  infant  at  the  time  of  the 
purchafe,  though  the  father  did  enjoy  during  his  life, 
yet  the  purchale  mufl  be  confidered  as  aa  advancement 
fisr  the  fan,  and  not  a  tnift  for  the  father. 

5  46.  A  father  purchafed  copyhold  lands  in  his    Taylor  t. 
M.  »««,  .ho  ™  *«  .8  year,  of  age,  ..m  ««.   [SST'^. 
tinued  in  po&fKon  until  his  death. 

The  queflion  was,  whether  this  fliould  be  con- 
^iidered  at  aa  advancement  for  the  fon,  or  a  truft  for 
die  iadier* 

Lord  Hardwiekij—^^  I  am  of  opinion  that  it  fhould 
^  be  confidered  as  an  advancement  for  the  fon ;  and 
M  found  my  opinion  greatly  on  the  cafe  of  Mumma  v.  Ante,  f.  45, 
*^  Mumma  i  and  though  two  receipts  are  produced 
^  under  the  fan's  hand,  for  the  ufe  of  the  £suher,  I 
^  diink  that  will  not  alter  the  cafe ;  for  the  fon  being 
*^  then  under  age,  could  give  no  other  receipt  in  dif- 
«<  charge  of  the  tenants  who  held  by  leafe  from  the 
^  father.  And  in  this  cafe  I  ain  of  opinion  that  parol 
^'  evidence  may  be  admitted,  though  indeed  improper, 
^  when  offered  againft  the  legal  operation  of  a  will, 
^  or  an  implied  truft }  but  here  it  is  in  fupport  o^  law, 
**  and  equity  too.** 

5  47.  A  pur- 


4^o 

Scroop  ▼. 
Scroop, 
lCha.Ca.i7. 
Back  r. 
Andrews, 
Prcc.  iiiCha. 


Tiik  Xn.     Tru^.    Ck  I  §  4J^— 49, 

5  47.  A  purchafe  by  a  father  in  his  o'wn  name  and 
that  of  his  fon,  has,  in  fome  inllanccs,  been  deemed 
an  advancement  for  the  fon,  and  not  a  truil  for  the 
£ather.  But  this  do6brine  has  been  altered  by  fome 
modem  determinations. 


§  48.  Where  a  father  pm'chafes  an  eflate  in  his  own 
name  and  that  of  his  fon,  a  moiety  of  it  will  be  fubjeft 
to  the  debts  of  the  father. 


Stileman  ▼. 
Aihdown, 
t  Atk.  477. 


§  49.  A  father  made  a  purchafe  in  his  own  name^ 
and  that  of  his  eldeft  fon,  and  their  heirs ;  and  another 
purchafe  in  his  own  name,  and  that  of  his  younger  fon, 
and  their  heirs*  The  father  paid  the  purchafe  money, 
and  contixmed  in  pofleflion  until  the  time  of  his  death. 
A  judgment  creditor  of  the  father's  brought  his  bill  to 
have  fatisfadion  out  of  thefe  eftates. 


It  was  infifted  that  the  fons  took  thefe  eitates  to 
their  own  ufe,  as  an  advancement^  and  were  not  truftees 
for  their  father. 


Lord  Har divide i-^lt  has  been  infilled  on  .the  part 
of  the  defendants,  that  thefe  two*  pur  chafes  are  to  be 
confidered  with  refpe£l:  to  a  moiety,  and  on  account 
of  the  furvivorfhip,  as  an  advancement  of  the  fons  ; 
and,  confequently,  they  are  entitled  to  retain  the 
cftates,  and  are  not  liable  to  the  plaintiff's  judgment. 
Now,  as  to  that,  the  general  rule  has  been  admitted, 
and  has  been  long  the  doftrine  of  this  court,  that  not- 
withftanding  the  father  pays  the  whole  money,  yet,  if 

the 
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the  purchafe  is  made  in  the  name  of  a  younger  fon, 
the  heir  dF  the  father  fhall  not  infift  it  is  a  trufl  for 
the  father*     But  the  prefent  cafe  differs  from  this  rule 
or  any  other  that  I  remember.      And  if  I  can  find 
any  material  difference,  I  fhall,  in  my  own  judgment^ 
be  inclined  to  relieve  the  creditor ;  for  though  it  may 
be  proper  ^are  decifis^^  yet  I  have  thought  the  cafes 
have  gone  far  enough  in  favour  of  advancements,  and 
that  I  ought  not  to  carry  it  further.      It  muft  be  ad- 
mitted thatj  in  fome  cafes  which  have  been  before  the 
court,  the  father  has  continued  in  poffeifion,  where 
the  purchafe  has  been  made  iingly  in  the  name  of  the 
fon,  and  yet  held  an  advancement  of  the  fon ;  and  for 
this  reafon,  becaufe  the  father  is  the  natural  guardiaa 
cf  .the  fons  during  their  minority.    Here  the  purchafe 
is  in  the  names  of  the  father  and  fon  as  joint  tenants  ; 
now  this  does  not  anfwer  the  purpofe  of  an  advance- 
ment, for  it  entitles  the  father  to  the  poffeifion  of  the 
whole   till  a  divifion,  and    to  a  moiety  abfolutely 
even  after  a  divifion;   befides  the  father's  taking  a 
chance  to  himfelf,  of  being  a  furvivor  of  the-  other 
moiety.      Nay,   if  the  fon    had    died    during    his 
minority,  the  father  would  have  been  entitled  to  the 
whole,  by  virtue  of  the  furvivorfhip ;  and  the  fon  could 
not  have  prevented  it  by  feverance^  he  being  an  infant 
Suppofe  a  ftronger  cafe,  that  the  father  had  taken  an 
eftate  in  the  purchafe,  to  himfelf  for  life,  with  re- 
mainder to  his  fon  in  fee :  fhould  this  prevail  againft 
the  creditors  ?    No,*  certainly  ;   for  the  defendant's 
father  having  the  profits  for  life,  and  the  fon  only  a 
remainder,  the  eflajte  would  have  been  liable.    A  ma- 
terial confideration  for  the  plaintiff  is,  that  the  father 
Vol.  L    ^  I  i  Plight  , 


t  Tale  XIL     Truji.     Ch.  i.  §  49,  50, 

might  have  other  reafcHis  for  purchafing  in  joints 
tenancy,  namely,  to  prevent  dower  upon  the  eflate  and 
other  charges.  Then  confider  how  it  (lands  in  refped 
of  the  cre^itor,^— A  father  here  was  in  poiTeffion  of  the 
whole  eftate,  and  muit  neceflarily  appear  to  be  the 
viiible  owner  of  it,  and  the  creditor  too  would  have 
had  a  right,  by  virtue  of  an  elegit ^  to  have  laid  hold 
of  a  moiety ;  fo  that  it  differs  extremely  from  all  the 
other  cafes.  Now  it  is  very  proper  that  this  court 
fliouM  let  itfelf  loofe,  as  far  as  poflible,  in  order  io  re- 
Kcve  a  creditor,  and  ought  to  be  governed  by  particular 
drcumftances  of  cafes  :  and  what .  can  be  more  fa- 
vourable to  the  plaintiff  than  that  every  foot  of  the 
eftate  is  covered  by  thefe  purchafes,  and  unlefs  I  let 
him  in  upon  thefe  eftates,  the  plaintiff  has  no  poifibility 
of  being  paid.  , 

^  V*  f '  ^t^*        '^  ^'^^  decreed,  that  a  moiety  of  the  purchafes  was^ 

liable  to  the  debt. 

Rq>.  T<mp.         c  jjQ^  Where  a  fon  is  married  in  the  life-time  of  his 

FiDchy  341.  ^  "^ 

I  Vcf.  7j5.       father,  and  by  him  fully  advanced,  and  in  a  manner 

emancipated ;  there,  a  purchafe  by  the  father,  in  the 
name  of  the  fon,  may  be  a  truft  for  the  &ther,  as  much 
as  if  the  purchafe  had  been  made  in  the  name  of  a 
(banger ;  becaufe,  in  that  cafe,  all  prefumptions  and 
obligations  of  advancement  ceafe.  But  where  the  foa 
is  not  advanced,  or  but  advanced  or  emancipated 
in  part,  there  is  no  room  for  any  conftrudion  of  an 
implied  truft ;  and,  without  clear  proofs  to  the  con- 
trary, it  o^ght  to  be  taken  as  an  advancement  to 
the  fon. 

§  5^-  It 
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S  5r.  It  is  laid  down  by  Lord  Chief  Baron  G/7^^r/,  Lex  Praetor, 
that  if  a  father  pur  chafes  in  the  name  of  his  fon,  who  ^^^* 
is  of  fiill  age,  which,  by  the  Englijh  law,  is  an  eman- 
cipation, out  of  the  power  of  the  father ;  there,  if  the 
father  takes  the  profits,  or  lets  leafes,  or  ads  in  any 
oiher  manner  as  the  owner  of  the  eftate,  the  fon  will 
be  confidered  as  a  truftee  for  the  father;  becapfe 
there  is  the  fame  refulting  truft  as  if  the  fon  were 
a  ftranger,  fince  it  was  pufchafed  with  the  father's 
money. 

§  51.  But  if  the  father  had  let  the  fon  continue  in  Id. 
poffcffion  from  the  time  of  the  purchafe,  without  ad- 
ing  as  owner,  it  would  be  an  advancement*  For  the 
legal  intereft  being  in  the  fon,  and  the  father  permit- 
ting him  to  aft  as  owner  of  the  eftate  from  the  time 
of  the  purchafe,  does  as  much  declare  the  truft  for  the 
advancement  of  the  fon,  as  if  it  had  been  declared  in 
exprefs  words  by  the  deed. 

S  SZ*  ^  purchafe  by  a  grandfather  in  the  name  of  Ebraud  v, 
his  grandchild,  provided  the  father  is  dead,  in  which   ^  cha!ca.  26. 
cafe  the  grandchildren  are  in  the  immediate  care  of  the 
grandfather,  will  be  deemed  an  advancement  for  the   Lloyd  v. 
grandchild,  and  not  a  truft  for  the  grandfather.  i  p  Wms 

608. 

ft 

S  54.  Where  a  perfon  purchafed  a  copyhold  eftate   Fcamc's  Op. 
in  the  names  and  for  the  lives  of  his  three  natural   3*7» 
daughters,  who  were  admitted  and  ftiled  his  daughters 
on  the  admiifion,  Mr.  Fearne  was  inclined  to  the  opi- 
nion, that  the  daughters  were  entitled  to  the  eftates  for 
their  own  ufe. 

li  a  §  55.^  A  wife 


484 

Purchafe  tn 
the  Name  pf 
a  Wife. 

Kingdom  ▼. 
Bridget* 
a  Vera*  67. 


Title  in.     Tru^.     Cb.  i.  §  SS — 57* 

5  55.  A  wife  cannot  be  a  truftee  for  her  hufband ; 
and,  therefore,  if  a,  hulband  purchafes  lands;  in  the 
name  of  his  wife,  it  Ihall  be  prefumed,  in  the  firft 
inftance,  to  be  an  advancement  and  proviiion  for  the 
wife. 


Renewal  of 
a  Leafe  by 

a  Tniftce. 


1  Cha.  Ca. 

191. 

1  Vera.  276. 

4«4- 


S  ^6.  It  has  been  long  fettled,  that  where  a  truftee 
for  an  infant,  or  for  any  other  perfon,  takes  a  renewal 
of  a  l^e  in  his  own  name,  the  renewed  leafe  fhall,  in 
equity,  be  fubjeft  to  the  former  truft.  This  doftrine 
is  founded  on  general  policy  to  prevent  fraud ;  for  as 
the  truftee's  fituation,  in  refpeft  to  the  eftate,  gives 
him  accefs  to  the  landlord,  it  would  be  dangerous  to 
permit  him  to  make  ufe  of  that  accefs  for  his  own 
benefit. 


Keech  ▼. 
Sandfordy 
Sel.Ca.  in. 
Cha.  61. 


§  57.  A  leafe  of  the  profits  of  a  market  was  devifed 
to  a  truftee,  in  truft  for  an  infant.  Befoi*  the  expi- 
ration of  the  term,  the  truftee  applied  to  the  leflbr  for 
a  renewal,  for  the  benefit  of  the  infant,  which  he  re- 
fufed,  in  regard  that  it  being  only  the  profits  of  a 
market,  there  could  be  no  diftrefs,  and  the  only  fecurity 
for  the  payment  of  the  rent  would  be  a  covenant, 
which  the  infant  could  not  enter  into.  There  was  clear 
proof  of  the  refufal  to  renew,  on  which  the  truftee  took 
a  leafe  for  his  own  benefit. 


It  was  decreed  by  Lord  Chancellor  Bling,  that  the 
leafe  ihould  be  affigned  to  the  infant,  diat  the  truftee 
ihould  account  for  the  profits  fince  the  renewal,  and 
fhould  be  indemnified  from  the  covenants  in  the  leafe. 
His  Lordihip  £ud,  he  muft  confider  this  as  a  titxft  ibr 

the 
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th^  infant ;   for  if  a  truftee,  on  a  refufal  to  renew^ 

might  have  a  leafe  to  himfelf,  few  trufi:  eftates  would 

be  renewed  to  the  cejiidque  truft.      That  the  truftee 

fhould  rather  have  let  it  run  out,  than  to  have  taken  a 

leafe  for  himfelf.     That  it  might  feem  hard  that  the 

truftee  was  the  only  perfon  of  all  mankind  who  might 

not  have  the  leafe;  but  it  was  very  proper  that  rule. 

ihould  be  ftriftly  purfued,  and  not  in  the  leaft  relaxed ;    KUHck  v. 

for  it  was  very  obvious  what  would  be  the  confequence  4  Bro.  Rep. 

of  letting  truftees  take  Icafes  on  a  refufal  to  renew  to   *^** 

the  cejtuique  truft. 

§  58,  This  dofhine  has  alfo  been  applied  to  perfons 
having  only  a  particular  and  limited  intereft  in  a  leafe^ 
hold  eflate. 


S  59.  Thus,  where  a  tenant  for  life  of  a  crown  leafe^^  Taftcr  t. 
under  a  marriage  Xcttlement,  got  a  renewal  of  the  A^b.  Rep. 
leafe  in  reyerfion,  it  was  decreed  by  Lord  Chancellor  ^^^*  734* 
Camden^  that  it  fhould  go  to  the  ufes  of  the  fettle- 
ment. 


S  60.  It  fhould,  however,  be  obferved,  that  there  No  Truft 

can  be  no  implied  truft  between  a  leiTor  and  leflee ;  ufTor  and 

becaufe  every  leflee  is  a  purchafer  by  his  contrafl:  and  ^^^^• 

his  covenants,  which  excludes  all  poflibility  of  imply-  ^'^^"^y^. 

ing  a  truft  for  the  leflbr :    and,  therefore,  if  in  that  7  B«>-  P»I» 

•  .  Ca.  ^x* 

cafe,  there  be  any  truft  at  all,  it  muft  be  declared  in 
writuig. 

5  61.  Where  any  fraud  is  committed  in  obtaining  Where  there 

...  is  Fraud,  a 

a  conveyance,  the  grantee,  in  fuch  conveyance,  will  j^ua  arifer. 

li  3  be 
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be  confidered  in  equity  as   a  truftee  for  the  real 


owner. 


Fetme  G)nt* 
Rem.  479. 


VMc  Treat, 
of  £q.  b.  2. 
c.  6.  Ca. 


S  62.  Thus,  where  a  perfon  purchafes  of  a  truftee, 
with  notice  of  the  tnift,  he  is  guilty  of  fraud,  even 
though  he  fhould  pay  a  valuable  confideration ;  and 
is  therefore  confidered  as  a  truftee  for  the  perfon  en- 
titled to  the  beneficial  intereft.  For,  as  Lord  Hardwicke 
fays,  **  if  a  perfon  will,  purchafe,  with  notice  of  another's 
**  right,  his  giving  a  confideration  will  not  avail  him, 
**  for  he  throws  away  his  money  voluntarily  and  of  his 
"  own  free  will/* 


Tnifts  of 
Copyholds* 

Tit.  1 1,  ch.  3, 
f.28. 


§  63.  It  has  been  ftated,  that  the  ftatute  of  ufes 
does  not  extend  to  copyhold  eftates ;  and,  therefore, 
if  a  copyhold  is  furrendered  to  A.^  to  the  ufe  of  B., 
the  legal  eftate  will  not  be  transferred  to  J9.,  but  he 
will  be  entitled  in  equity  to  the  rents  and  profits,  and 
to  call  upon  A.  for  a  furrender  of  the  eftate. 


Howe  T. 

Howe, 

I  Vera.  ^15. 


§  64.  Where  copyhold  eftates  are  granted  for  lives, 
the  perfon  who  pays  the  confideration  or  the  fines  will 
be  deemed  the  real  owner;  and  the  other  perTons, 
whofe  names  are  inferted  in  the  grant,  will  be  deemed 
truftees  for  him. 


Benger  v* 

Drew, 
I  P.Wmi. 

780. 


5  ^s*  Copyhold  lands  were  granted  to  the  hulband 
and  wife  and  J.  S.  for  their  feveral  ^iv^fuccejfifoi^  and 
by  the  copy  it  appeared  that  the  fine  was  the  money  of 
the  hufi}and  and  wife. 


Loid 
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Lord  Chancellor.— ««  This  third  perfon  (J.  S.) 
*'  named  in  the  grant,  is  in  equity  to  be  intended  but 
*<  as  a  truftee  for  the  hufband  and  wife  and  the  furvivor 
**  of  them,  by  whom  the  purchafe  money  was  advanced  ^ 
^'  and  it  being  mentioned  in  the  copy  that  the  fine  was 
**  paid  by  the  hufband  and  wife,  is  ftrong  evidence  of 
^*  the  fefts  being  fo ;  which,  though  the  court  will  not 
**  look  upon  as  condufive,  yet  any  evidence  given  to 
**  contradict  it,  ought,  in  order  to  prevail,  to  be  very 
"  clear  and  full." 

1 

§  S6.  By  the  cuftom  of  the  manor  of  A.^  copy-  Withcri  ?• 
holds  were  grantable  for  three  lives  fuecejftve  ficut  Amb!7cf. 
nominaniur.  One  Trice^  being  the  lafl:  life  in  an  old 
copy,  the  lord  of  the  manor  (as  appeared  in  evidence) 
advifed  him  to  renew ;  and,  upon  that,  he  enquired 
after  two  healthy  young  perfons,  and  named  the  de- 
fendants Harris  and  Bowks j  and  a  copy  was  granted 
to  bold  to  them  fucceffive.  It  alfo  appeared  on 
the  copy,  that  the  fine,  which  was  120/.,  was  paid 
by  Frice  \  and  that  the  defendants  were  flrangers 
to  Frice. 

The  queftion  was,  whether,  upon  the  death  of  Frice ^ 
Harris  J  who  was  the  next  in  nomination,  was  entitled, 
or  whether  the  copyhold  went  to  the  reprefentative 
of  Frice. 

Lord  Hardwicke  was  of  opinion,  that  refulting  trufls 

« 

of  copyholds,  as  well  as  of  freeholds,  are  within  the  fla-  snwth  ▼, 
tut?  of  frauds  and  perjuries,  and  that  the  reprefentative  ^^  ^ 

Ii4  of  '        ^** 
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^  of  Frice  was  entitled  to  the  fopyhold  by  operation 
of  law. 

« Black.  R.  c  67   The  Court  of  King's  Bench  obferved  in  a 

694.  ^        '  o     ^ 

modem  cafe,  that,  in  the  Weft,  it  was  ufual  upon  copy*- 
holds  for  lives,  that  the  cejlvis  que  vie  take  in  the  order 
they  ftand  in  the  copy }  but  the  perfon  who  puts  in  the 

.  lives,  and  pays  the  fine^  has  a  power  of  difpoling  of 

.the  eftate. 

Who  may  be        §  68.  When  trufts  were  firft  introduded,  it  was  held, 

that  none  but  thofe  who  were  capable  of  beinc?  feifed 
I  Vcf  R.  . 

453. 467J       to  a  ttfe,  could  be  truftees.    But  this  is  quite  altered, 

and  it  is  now  fettled,  that  the  king  or  a  corporation 
may  be  a  truftee. 

I  Vef.  468.         S  ^9*  ^^  ^^^  ^^  h^VL  determined,  that  when  once 
A111b.ll.55a.  ^  ^y^  jj  fufficiently  created,  it  will  £aften  itfdf  upon 

the  eftate  \  and,  therefore,  if  a  conveyance  or  devife, 
by  which  a  truft  is  created,  becomes  void  by  the  in- 
capadty  or  death  of  the  grantee  or  devifee,  flill  the 
Court  of  Chancery  will  decree  the  truft  to  be  carried 
into  execution. 

Bninct  ▼.  §  70.  A  perlbn  devifed  lands  to  his  daughter,  who 

Wm!u6!     ^"^^  married  to  a  tradefman  in  London j  for  her  feparate 

and  peculiar  ufe,  ezclufive  of  her  huft>and,  to  hold  the 
fame  to  her  and  heriieirs.  The  huft)and  became  a 
bankrupt,  and  it  was  decreed,  that  he  (hould  be  a  truftee 
for  his  wife  and  her  heirs. 

S  7^«  -An 
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§  /I.  Asi  eftate  was  devifed  to  a  corporation  (which   Sonley  ▼. 
•was  2nc2q>able  of  taking  in  confequence  of  the  ftatute    j  Bro!°Cha?' 
of  mortmain)  upon  certain  trufts.    It  was  decreed,  that    ^^P-  ^i* 
ahhougfa  the  deyife  was  void  in  law,  yet  that  the  truft 
was  fufficiently  created  to  fallen  itfelf  upon  any  eftate 
the  law  might  raife ;  and,  therefore,  that  the  heir  at 
law  was  a  truftee  to  the  ufe  of  the  wilL 

572.  There  formerly  prevailed  a  diftinftion  between   AVL  Tmftg 
trufts  executed,  and  executory ;  but  it  is  laid  down  by   cutorv. 
Lord  Hardwicke^  that  all  trufts  are  executory ;  and  his 
Lordfhip  is  reported  to  have  exprefled  himfelf,  in  this 
inftance,  in  the  following  manner  : — "  All  trufts  are,   Cunn,  jyidt. 
**  in  the  notion  of  law,  executory,  and  to  be  executed   ^"^'ji^ j|^^^*. 
•*  in  this  court  by  fubptmna^  as  the  old  books  fpeak*    Spencer. 
**  At  common  law  every  ufe  was  a  truft.     Then  came 
*•  the  ftatute  27  Hen.  8,,  and  executed  the  legal  eftate 
**  to  the  ufe,  and  conjoined  them  together.  The  ftatute 
^'  mentions  trufts  as  well  as  ufes  ;  and  a  truft  executed 
^^  is,  in  ftri&iefs,  now  a  legal  eftate ;  and,  therefore, 
^  in  order  to  bring  it  into  the  jurifdiftion  of  the  Chan- 
^^  eery,  it  muft  be  executory,  that  is,  the  legal  eftate 
^^  muft  want  to  be  executed  to  the  truft,  and  a  con- 
*•  veyance  to  be  decreed ;  therefore  one  eflential  part 
^  of  the  truft  is,  that  the  truftee  is  to  convey  the  eftate 
^'  at  fome  time  or  other ;  fometimes  it  is  to  be  d(»ie 
^^  fooner,   fometimes  later  }     and  this  whether  die 
^^  teftator  has  dire&ed  it  or  not :  and  fo  much  every 
^'  teftator  is  prefumed  to  know;    One  may  therefore 
^*  reafonably  doubt  how  it  can  make  any  fubftantial 
^^  difference  whether  the  teftator  has  m  words  dire£ted 

<<  a  con- 
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^*  a  conveyance  or  not,  fince  the  law,  that  is,  the 
^  courfe  of  this  court,  takes  notice  that  the  teftator 
^^  could  not  intend  his  eflate  fhould  always  remain  in 
^  the  truitees,  but  that  one  principal  confidence  re- 
^*  pofed  in  them  was  to  convey.*' 


TITLE 


(    49^     ) 
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TRUST. 


CHAP.  n. 

Of  the  Rules  by  which  Trufi  EJiates  of  Freehold  are 

governed. 


f   I.  J  Truft  is  equivalent  to  the 
legid  O^niner&ip, 

2.  Camfidtace^in  the  PerfonfiUl 

neceffary. 

3.  Bvt  not  Privity  qf  EJIate. 

4.  Cefimque,  Trufi  deemed  the 

reed  Ownerm 

5.  Trwfis  are  alienablef  devi/" 

abUf  and  defcen£ble, 

6.  ITru/b  arejntaiJahie, 

7.  May  be  Bmited/or  Life. 
%.  Su^ea  to  PHriefy* 


10.  Exeepiiott'^TruJIfortbeJe'^ 
parate  Ufe  rftbe  Wfe. 

12.  But  not  to^Dower, 

21,  Subjefl  to  Foffdture  for 
Treafon» 

24.  But  not  for  Felony, 

26.  NotfubjeS  to  Efcbeai. 

27.  Tnjfts  are  Affets. 

3 1 .  Merge  in  the  legal  Ejlate, 

32.  IVbere  an  0ut landing  legal 

Efiate  it  a  Bar  in  EjeS^ 
taenia 


Se£Hon  i. 


TX7E  have  feen,  that  truft  eftates  owe  their  origin  to  A  Tmft  U 

the  ftria  conftrudion  given  by  the  courts  of  Slhckgal^ 
law  to  the  ftatute  of  ufes ;  in  confequence  of  which,  Ownerllup. 
the  Court  of  Chancery  was  obliged  to  interpofe  its 
authority.  But  in  the  exerdfe  of  this  jurifdidion, 
they'  have  avoided  the  inconveniencies  with  which  ufes 
were  attended ;  for,  although  the  Court  of  Chancery 
firft  laid  it  down  as  a  principle,  that  a  tfuft,  being  ia 
fad  an  ufe  not  executed  by  the  ftatute,  ought  to  be  re- 
gulated by  the  rules  which    had   been  eftablifhed 

rcfpcftiiig 
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I  Vet  357- 


I  Black.  R. 
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refpefUng  ufes,  before  they  were  changed  into  legal 
eftates  ;  yet  this  idea  was  foon  departed  fronX)  in  many 
inftances ;  and  it  was  found  much  more  convenient  to 
confider  a  truft  eftate  as  equivalent  to  the  legal  owner- 
(hip,  and  to  regulate  it  in  the  fame  manner,  as  the 
legal  eftate.    Hence  Lord  Mansfield  has  faid,  *^  that 

*  the  cejimque  truft  is  aftually  and  abfolutely  feifed  of 

*  the  freehold  in  the  confideration  of  a  court  of 
^  equity :  that  the  truft  is  the  land  in  that  court ;  and 

that  the  declaration  of  truft  is  the  diipofition  of  the 
land." 


Confidence  §  2.  Although  this  principle  has  been  adopted  in 

fiill  Dcccflkry.  i^o^  inftances,  yet  a  truft  eftate  ftill  retains  fome  pecu- 
liarities which  ftiew  its  origin.  Thus,  it  is  a  rule,  that 
confidence  in  the  perfon  is  as  neceflary  to  the  exiftence 
of  a  truft,  as  it  was  to  that  of  a  ufe.  So  that,  even  at 
this  day,  if  a  truftee  fells  the  land  for  a  valuable  con- 
fideration, to  a  perfon  who  has  no  notice  of  the  truft, 
the,  purchafer  will  not  be  compelled  in  Chancery  to 
execute  the  truft. 


FcarncCont. 
Rem.  479. 
Infra,  ch.  4 


But  not  S  3-  -^  ^^'  ^^  privity  of  eftate,  it  was  formerly 

Eftate!  *^  ^^'^  to  be  as  neceflary  as  confidence  in  the  perfon ; 
Hard.R.469.  but  this  is  now  altered.  And  Lord  Mansfield  has  faid, 
I  Black.  R.  'f  that  part  of  the  old  law,  which  did  not  allow  any 
'^^'  "  relief  to  be  given  for  or  againft  any  eftates  in  the;^g^, 

^^  does  not  now  bind  by  its  authority,  in  the  cafe  of 

«  trufts.** 


Vide  Tit.  30.       It  fecms,  however,  very  doubtful,  whether  a  lord 

by  efcheat  is  bound  to  execute  a  truft. 

2  §  4«  A  cejiui-^ 
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§  4.  A  ce/hiiqtie  traft  in  pofleiSon  is  coniidered,  in  Ceauique 

every  rcfpcft,  as  the  real  owner  of  the  cftate ;  and,  by  ^*Thc1^!?' 

the  ftatutc  7  Will.  c.  25.  f.  7.,  he  is  allowed  to  vote  at  Owacr. 
elections  for  knights  of  the  fhire. 

5  5.  Any  difpofition  of  a  truft  eftate  by  the  cejiuique  Trufts  «re 
truft,  is  binding  upon  the  truftee,  in  a  court  of  equity.    vilkWe,  ancT 
It  having  been  determined  by  the  Court  of  Chancery    <l«fccndible. 
in  33  Cha.  2.,  as  a  general  rule,  "  that  any  legal  con-   ^g^^**  ^** 
^  veyance  or  affurance  by  a  ceftuique  truft,  fliall  have 
<^  the  fame  effed  and  operation  upon  a  truft,  as  it 
*^  fliould  have  had  upon  the  eftate  in  law,  in  cafe  the 
<*  truftees  had  executed  didr  truft.     But  all  thofe 
^  technical  words  which  the  common  law  requires  in 
^^  the  limitation  of  particular  eftates,  muft  be  ufed  in 
^  the  difpofition  of  trufts."     Truft  eftates  are  alfo  de- 
vifeable ;  and  where  they  are  not  deyifed,  they  defcehd 
to  the  heirs  of  the  perfon  who  was  laft  entitled  to  them, 
in  the  fame  manner  as  legal  eftates. 

5  6.  It  was  formerly  held,  that  a  truft  eftate  bdng  Tmfts  are 

merely  the  creature  of  a  court  of  equity,  was  not  with-  *°     *  ^' 

in  the  ftatute  De  Dmis  Conditionalibus  \  and,  there-         '  ^'^^ 

fore,  that  where  a  truft  eftate  was  limited  to  a  perfon,  Bowater  v. 

and  the  heirs  of  his  body,  he  might,  after  iflue,  bar  3^;^  ^''"•' 

inch  \Sxxt  by  a  feoffment,  bargain  and  fale,  or  wilL 

But  this  do£hine  is  now  altered ;-  and  it  is  fully  fettled, 

that  a  truft  eftate  may  be  intailed  in  the  iame  manner 

as  a  legal  one :  and  that  fuch  intail  can  only  be  barred  Klrkman  r. 

by  a  fine  or  recovery  j  which  will  have  the  fame  e&£k  Amb^k    18 

upon  a  traft  eftate  as  upon  a  legal  one.  2  p.  Wms. 

133- 

§  7.  A  truft 
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Majbc 
Umitcd  for 
Life. 

a  P.  Wmt. 

H7- 

5  Atk.  729* 

SubjcA  to 
Cttftcfy. 
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S  7.  A  truft  eftate  may  alfo  be  limited  to  a  perfoa 
for  life ;  and,  in  fuch  a  cafe,  no  fine  or  other  aflur- 
ance  by  the  cejhdque  truft  for  life  will  operate  as  a  for* 
feiture  of  his  eftate. 

5  8.  Although  no  perfon  could  be  tenant  by  the 
curtefy  of  a  ufe»  before  the  ftatute  27  Hen*  8.,  becaufe 
the  wife  could  have  no  feifin  of  a  ufe,  yet  it  has  been 
determined  by  the  Court  of  Chancery,  that  a  hufl)and 
may  now  be  tenant  by  the  curtefy  of  a  truft  eftate  of 
freehold. 


Watu  T.  Ball, 
I  P.  Wmi. 
108. 


5  9*  A  perfon  having  two  daughters,  devifed  his 
lands  to  truftees  and  their  heirs,  in  truft  to  pay  his 
dd)ts,  and  to  convey  the  furplus  to  his  daughters 
equally.  The  eldeft  daughter  brought  her  bill  for  a 
partition ;  and  the  only  queftion  was,  whether  the  huf- 
band  of  the  younger  daughter  fliould  have  an  eftate  for 
life  conveyed  to  him,  as  tenant  by  the  curtefy.  The 
huft>and,  in  his  anfwer,  had  fwom  that  he  married  the 
younger  daughter  upon  a  prefumption  that  flie  was 
fcifed  in  fee  of  a  legal  eftate  in  the  moiety ;  that  at 
the  time  of  the  marriage,  flie  was  in  the  receipt  of  the 
profits  of  fuch  moiety.  And  it  was  admitted,  that  this 
truft  was  not  difcovered  until  after  the  death  of  the 
younger  daughter,  and  until  it  was  agreed  that  a  par- 
tition ihould  be  made. 


Lord  Chancellor  Cooper  declared,  that  truft  eftates 
ought  to  be  governed  by  the  fame  rules,  and  were 
within  the  fame  reafon  as  legal  eftates.  And  as  the 
huft^and  fliould  have  been  tenant  by  the  curtefy,  had 

k 
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it  been  a  legal  eftate,  fo  fhould  he  be  of  the  truft  eftate ; 
and  if  there  were  not  the  fame  rules  of  property  in  all 
courts,  all  thihgs  would  be,  as  ic  were,  at  fea,  and 
under  the  greateH  uncertainty. 

His  Lordlhip  added,  that  this  being  a  cafe  of  fome 
difficulty,  he  could  have  wiihed  that  it  had  not  come 
before  him  as  a  caufe  by  confent ;  but  his  opinion  was, 
that  the  hufband  ought  to  be  tenant  by  the  curtefy,  and 
the  rather,  becaufe  it  appeared,  that  he,  upon  his 
marriage,  did  conceive  and  prefume  his  wife  to  be 
feifed  of  a  legal  eftate  in  the  moiety,  and  had  reafon  to 
think  fo,  fhe  being  in  pofTeilion  thereof.  Wherefore 
it  was  decreed,  that  an  eftate  for  life,  in  a  moiety,  in 
feveralty,  fhould  be  conveyed  by  the  truftees  to  the 
hufband,  with  remainder  in  fee  to  his  fon. 

§  lo.  But  where  an  eftate  is  vefted  in  truftees,  for   Exception— 
the  fole  and  feparate  ufe  of  a  married  woman,  her  huf-  Z^^e^  ufc 
band  will  not  be  entitled  to  curtefy ;  for,  in  that  cafe,   o^the  Wife, 
it  is  the  evident  intention  of  the  parties  to  exclude  the 
hufband  from  any  intereft  in  the  eftate. 

§11.  Lands  were  devifed  by  a  perfon  to  truftees   Hearle  ▼. 
and  their  heirs,  in  truft  to  apply  the  rents  and 'profits   j  y^f|  ^"g* 
to  the  fole  and  feparate  ufe  of  his  daughter  during  her  3  ^^^  ^5- 
life,  and  to  permit  and  fuffer  her  to  difpofe  of  the  lands 
to  fuch  perfons  as  flie  fhould  appoint.     It  was  decreed 
that  the  hufband  fhould  not  be  tenant  by  the  curtefy 
of  this  eftate,  becaufe  he  had  no  feifin  of  it^  either  at 
law  or  in  equity. 


49* 


But  not  to 
Dower. 


Tttle  XIL    truft.    Cb*  n.  §  12—15. 

5  1 2.  It  might  have  been  expeded,  that  when  the 
Couit  of  Chancery  deviated  fo  far  from  the  old  law 
of  ufeSy  as  to  allow  a  tenancy  by  the  curtefy  of  a  truft 
eftate,  it  would  have  extended  the  fame  indulgence  to 
dower,  which  is  an  equitable  as  well  as  a  legal  right ; 
yet  it  is  now  fully  fettled,  that  a  widow  is  not  dowable 
of  a  truft  eftate,  whether  the  hufband  himfelf  has  parted 
with  the  legal  eftate,  or  a  truft  eftate  has  defcended 
upon^  or  been  limited  to  him. 


Colt  ▼.  Colt, 
Rep.  to  Cha* 

«34- 


5  1 3*  The  firft  time  this  point  appears  to  have  been 
determined,  was  in  12  Cba.  2. ;  and  although  this  doc* 
trine  hat  been  followed  by  all  modem  Chancellors,  yet 
they  have  always  exprefled  thdr  regret  at  being  boimd 
by  fuch  a  precedent.  But  fo  many  cafes  of  this  kind 
have  arifen,  and  the  determinations  have  been  fo  uni« 
form  againft  the  claim  of  dower,  out  of  a  truft  eftate^ 
that  it  is  not  probable  any  alteration  will  be  made  in 
this  refped. 


Bottomley  ▼• 
Fairfax, 
Free.  InCha. 


$  14.  A  hufband,  t>efore  marriage,  conveyed  his 
eilate  to  truftees  and  their  heirs,  in  fuch  manner,  as  to 
put  the  legal  eftate  out  of  him ;  it  was  determined,  that 
though  the  truft  eftate  was  limited  to  him  and  his  heirs, 
yet  his  wife  fhould  not  be  endowed  of  it ;  and  that 
the  court  had  never  gone  fo  far,  as  to  allow  dower  in 
fuch  a  cafe. 


Ambrofe  ▼. 
Ambrofe,  ' 
1  P.  Wms. 
321. 


§15.^.  purchafed  an  eflate  in  the  names  of  two 
truftees,  who  acknowledged  the  truft  after  his  death  ; 
and  upon  a  claim  made  by  his  wife  for  her  dower,  it 

was 
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this  decreed,  that  the  wife  Was  not  dottrable}   and  Printed  €»&• 
diis  decree  was  affirmed  in  the  Houfe  of  X.ords. 

§  1  (.  Sir  Jofefh  Jekyll  has  attempted  to  difUnguifh 
between  the  cafe  of  a  truft  created  by  the  hufband 
himfelf,  and  a  truft  eftate  which  has  defcended  upon, 
or  been  linlited  to  the  hufband.  In  the  firft  cafe,  he 
admits  it  to  be  a  fettled  point,  from  the  authority  of 
the  preceding  cafes^  that  the  wife  cannot  have  dower, 
becaufe  it  muft  be  prefumed  that  the  truft  was  created 
for  the  fole  purpofe  of  barring  dowen  Accordingly, 
it  has  been  the  common  prafUce,  for  a  purchafer  to 
take  a  conveyance  of  the  legal  eftate  in  a  truftee's 
name  to  prevent  dower.  But,  in  the  fecond  cafe, 
where  the  equitable  eftate  defcends,  or  comes  to  the 
hufband  from  another  perfon.  Sir  Jofeph  contends 
that  it  is  different.  This  diflindion,  however,  has 
been  exploded  by  the  following  determination* 

S  17.  -^.  dcvifed  a  truft  eftate  to  B.  and  his  heirs,  Attor.  Gen. 
who  was  married,  and,  upon  the  death  oiB*^\m  wife  Forrcii/138. 
daimed  dower  out  of  the  truft  eftate* 

Lord  Chancellor  Talboi^^^^  The  queflion  is  very  con- 
^  **  fiderable,  and  very  proper  to  be  fettled :  dower  is 
*'  properly  a  legal  demand,  and  here  the  eftate  is  li- 
**  mited  to  truftees  and  their  heirs,  to  the  ufe  of  them 
•*  and  their  heirs,  fo  that  it  is  a£lually  executed  in  the 
*'  truftees;  and  whatever  comes  after  can  be  looked 
**  upon  oply  as  an  equitable  intereft,  for  there  cannot 
•*  be  an  ufe  upon  an  ufe.  The  queftion,  therefore,  is, 
VoL.L  Kk  "whether 


( 
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^  iriiether  the  wife  of  the  devifee  is  entitled  to  dbwef 
*^  at  law.  No  dower  was  of  an  ufe  before  the  (ta« 
^  tute,  it  being  entirely  a  legal  demand ;  and  then  how 
^  fliaU  (he  be  dowable  of  a  truft  after  the  (latute,.fince 
^  no  diffcTeace  can  be  affigned  between  a  truft  now 
*<  and  an  ufe  before  the  Aatute  ?  and  courts  of  equity 
^  mitft  follow  the  fame  rules  now  as  to  trufts,  as  pre- 
^  Yailed  before  the  ftatute  as  to  ufes.  How  the  dif- 
•*  ference  now  received  between  tenant  by  the  eurtefy, 
^  and  tenant  in  dower,  ever  came  to  be  eftablifhed, 
^  I  cannot  tell,  but  that  it  is  eftabliflied,  is  certain ; 
•*  nor  have  I  heard  any  cafe  cited  to  the  contrary,  but 
Free,  in  Cluu  ^  that  of  Fletcher  and  RMnfirtj  which  was  determined 
^^^  ^*  upoa  another  veafon  which  does  not  aifed:  the  pre- 

Ante,  L  72.      ^  fent  cafe.     That  of  B^fttwrdey  v«  Lord  Fairfax^  is  an 

^  ezaft  authority  that  a  woman  ftiall  not  be  endowed 
^  of  a  truft,  and  the  r^^eivcd  pia&ice  of  inferting 
•*  truftee«  to  bar  dower,  would  othcrwife  be  of  n« 
"  fignification :  for  me,  therefore,  to  do  a  tiling  merely 
^  v^n  the  authority  ef  an  obfcure  cafe,  viz,  Fletcher 
^  ▼•  Rebinfim^  which  does  not  feem  (o  have  been  de- 
•«  termmed  upon  that  point  cither,  and  that  might 
*'  perhaps  (hake  the  fettlements  of  500  families,  is 
^  what  I  cannot  anfwer  to  my  confcience.'' 

It  was  decreed  that  the  wife  was  not  dowable* 

Banks  V.  S  i^*  ^  *^  ^^^  down  by  Sir  Jofepb  Jekyll^  thai 

a^R^Wms.      ^^^^  ^  particular  time  is  appointed  for  conveying  the 
7<^«  legal  cftate  to  the  huiband,  and  he  outlives  that  ti^ie, 

without  obtaining  fuch  conveyance,  fai3  widow  fliali> 

Botwith^ 
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hotwithftanding,  be  entitled  to  dower  in  equity*    iFoT 

\¥here  an  aft  is  to  be  done  by  a  truftee,  that  is  looked   Infni>  ch.  4% 

on  as  done  which  ought  to  have  been  done< 

But  this  doSrine  is  not  fupported  by  the  decree  in 
the  cafe  referred  to,  without  the  additional  propo(itioR> 
that  a  widoTiV'  was  dowable  of  an  equity  of  redemption 
xxi  fee :  it  was  a  mortgage  in  fee,  and  not  paid  off  dui> 
ing  the  coverture.  If  the  truftee,  therefore,  had  convey- 
ed, he  woiild  have  conveyed  an  equity  of  redempdort 
only,  fubjeft  to  a  mortgage  in  fee^  and  the  widoW 
would  not  have  been  entitled  to  dower,  unlefs  fhft 
Was  dowable  out  pf  fuch  an  equity  of  redemption,  Vide  Tit*  15, 
which  fhe  is  not.  This,  therefore^  though  faid,  wiU 
nor  fupport  the  decree ;  and  the  propofrtion  is  too  im«. 
portant,  and  contradifbed  by  too  many  analogies,  to 
be  hazarded  upon  this  diHum  alone^ 

§  19.  A  widow  is  not  dowable  of  a  tnift  elbte  int 
topyhold  or  cuftomary  freeholds 

5  10.  A  bill  was  brought  by  a  wido^  fer  si  cuftoitr-  Cocxiwin  ^r^ 
ary  eftate  in  lands  at  fVorceJtern  The  hufband's  jGather  2  Atk.  525! 
bought  the  lands,  which  were  donveyed  to  hto  and 
D.  and  the  heirs  of  the  father.  The  father  devifed  the 
lands  to  the  hufband  in  tail,  and  Dk  furvived  the  huf« 
bandi  The  cuftom  was  laid  for  the  wife  to  have  ths 
whole  lands  as  her  freebench* 

Lord  Hafdwicke — ^^  It  is  an  eflablifhed  do&rine 
^  HOW)  that  a  wife  is  not  dowabie  of  a  truft  eflate  | 
^  iadeed^  a  diftiuftion  is  taken  by  Sir  Jt^eph  J^kjll  ia 

Kk2  ^^  Banks 


yoo 


Vide  Forder 
V  Wade, 
4  Bra  Rep. 
521. 
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**  £^7/iii  and  Sutton^  in  refpeft  to  a  truft  where  it  de^ 
*^  fcends  or  comes  to  the  hufband  from  another,  and 
is  not  created  by  himfclf :  but  I  think  there  is  no 
ground  for  fuch  a  diftindion,  for  it  is  going  on  fup- 
**  poiitions  which  will  hold  on  both  fides ;  and,  at  the 
*'  latter  end  of  the  report,  Sir  Jo/eph  Jekyll  himfelf 
feems  to  be  very  diffident  of  it,  and  refted  chiefly 
on  another  point  in  equity ;  fo  that  it  is  no  author 
**  rity  in  this  cafe.  But  there  is  a  late  authority  in 
^^  dired:  contradidion  to  the  diflin&ion  above  taken 
in  Banks  and  Sutton,  the  cafe  of  the  Attorney  Ge* 
neral  y.  Scott.  The  only  cafe  for  the  plaintiflT,  is 
that  of  Otway  vl  Hud/ony  1  Vern.  583. :  there  it  was 
^'  freebench,  and  is  fo  called  here ;  but  it  appears? 
**  plain  to  be  only  cuftomary  dower:  freebench  is 
><  merely  a  .widow's  eilate  in  fuch  lands  as  the  huf« 
^^  band  dies  feifed  of,  not  that  he  is  feifed  of  during 
**  the  coverture,  as  dower  is.  There  were  many  cir- 
^  cumftances  in  the  cafe  of  Otway  v.  Hud/on ;  and  it 
<<  was  decreed  on  the  .endeavour  of  the  hufl>and  to  gel 
the  legal  eflate  furrendered,  and  the  refiifal  of  the 
truftees,  and  grounded  on  bis  will :  but,  as  to  the 
general  dodrine  at  the  latter  end,  it  is  not  warranted 
by  the  decree.''  The  bill  was  difmifled  without  coils. 
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Subjcft  to 
Forfeiture 
for  Trcafon, 


S  ^i«  ^t  common  law,  the  king  was  not  entitled  to 
any  ufe  upon  an  attainder  for  high  treafon  of  the  mftuu 
que  ufe,  as  is  mentioned  in  the  preamble  to  the  (tatute 
of  ufes :  fo  that,  after  the  paf&ng  of  that  ftatute,  trulls 
were,  by  an  analogy  drawn  from  ufes,  aUb  prote&ed 
from  forfeiture,  upon  aa  attainder  of  the  cejiuique  truft 
£»r  high  trca(Qn. 

S  %%.  By 
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%  22.  By  the  ftatute  ^^t^  Hen.  8*  c,  ao.,  it  is  enafted, 
^  that  if  any  perfon  (hall  be  attainted  or  convifted  of 
"  high  treafon,  the  king  fliall  have  as  much  benefit  and. 
•*  advantage  by  fuch  attainder,  as  well  of  iifcs^  rights, 
**  entries,  and  conditions,  as  of  poffeffions,  rcverfions, 
*^  remainders,  and  all  other  things,  as  if  it  had  been 
*^  done  and  declared  by  authority  of  parliament.^' 

§  23.  Lord  Hale  has  obferved  that,  at  the  time  when  P.  C.  24^;, 
this  ftatute  was  made,  there  could  be  no  ufe,  but  that 
which  is  now  called  a  truft  ;  and  although  it  was  de-> 
termined  in  Abingdonh  cafe,  that  a  truft  eftate  of  free- 
hold was  not  forfeited  by  attainder  of  treafon,  yet 
that  refolution  could  not  be  reconciled  to  the  ftatute 
33  Hen.  8.,  as  the  ufes  there  mentioned  could  be  no- 
thing but  crufts ;  and,  therefore,  he  was  of  opinion, 
that,  upon  an  attaind  v  for  high  treafon  of  the  cejiuique 
truft  of  an  inheritance,  the  equity  or  truft  is  forfeited 
by  the  33  Hen.  8.,  though,  poflibly,  the  land  itftlf  15 
liot  forfeited. 

5  24.  But,  whatever  may  be  the  cafe  in  an  attain-    But  not  for 
der  for  high  treafon,  it  has  been  determined,  that  an    ^^^y* 
attainder  for  felony  is  not  within  the  ftatute  33  Hen.  8., 
and,  therefore,  that  in  fuch  a  cafe,  neither  the  land 
nor  the  truft  will  become  forfeited ;  for  the  king  ha$ 
his  tenant  as  before,  namely,  the  feoffee  in  tnift^ 

§25.  Freeman  Sands  being  attainted  of  felony  for  ^ttor.  Gen. 
the  murder  of  his  brother,  and  having  a  truft  eftate  in   ^•„^*"^''  ^ 

'  ^  3Rep.inCha. 

lands,  of  which  Sir  George  Sands  had  the  legal  eftate,    19.    i  Hale 
aQd  Xk^  tends  being  held  of  the  king,  the  Attorney     '    '^^^' 

Kka  General  i 


$0%  TitU  III.     Trujl.    Ch.  ii.  §  35— -a;. 

General  preferred  an  intbrmation  againft  Sir  George 
Sands  in  the  Exchequer  Chamber,  to  have  a  convey^ 
ancc  of  the  legal  eftate  from  Sir  G.  Sands  to  liis  raajefty, 
being  the  lord  of  whom  the  land  was  held. 

But  it  was  unanimoufly  refolvcd,  that  although  Free- 
man  Sands  had  the  truft  of  the  land  at  the  time  of  his 
attainder,  yet,  inafmuch  as  Sir  G.  Sands  continued 
Jeifed  of  the  lands,  and  fo  was  tenant  to  the  king, 
though  fubje£t  to  the  truft,  yet  the  truft  was  not  for-t 
felted  to  the  crown ;  but  that  Sir  G.  Sands  fhould  bold 
the  Jands  foT  his  oym  benefit,  difcharged  from  the 
truft. 

Not  fubjeft      •    $  a6.  A  truft  eftate  of 'inheritance  does  not  efcheat 
to  £fc  eat,      ^^  ^j^^  j^^^l^  ^£  ^j^g  ce/itdque  truft  without  heirs ;  but 

the  truftee  may  hold  the  land  ^charg^  from  the 
truft^ 

This  point  will  be  explained  ynder  Title  30, 
Efcheat* 

Tnifti  are  §  ^j^  Ufes  were  not  origmally  liable,  to  tlie  debts  of 

the  cejiuique  ule.     But  there  are  many  precedents  in 

3  Rep. fn Chat   the  time  of  H^nry  6.,  where  the  writ  of  extendi  facias 

for  levying  the  king's  debts,  was  not  only  of  the  lands 
of  the  debtor,  but  of  any  other  perfon  who  was  feife4 
to  the  ufe  of  the  debtor.  For  it  was  determined,  that 
when  the  king's  debtor  had  the  profitable  part  of  the 
eftate^  the  king  (hould  not  Io(e  his  debt  by  any  fi£dot\ 

S  «8.  By 


ip< 
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5  ^S*  ^  ^^  ftatute  of  fraads,  29  Cba.  2.  c.  3.  f.  lo.^ 
it  is  enaded^  that  fheriffs  fhall  deliver  execoticm  of  aU 
lands,  &f<c.  whereof  any  other  perfon  or  perfons  art 
iexfed  in  truil  for  the  perfon  againft  whom  execution 
is  fued,  \riiich  fhall  be  held  and  enjoyed  freed  from  aB 
incumbrances  of  the  perfons  fo  feifed,  in  truft  for  the 
perfon  againft  whom  fuch  execution  fhall  be  fued# 
And  where  any  cejiuiqiie  truft  fhall  die,  leafing  a  trufl 
in  fee-fimple  to  defcend  to  his  heir,  fuch  truft  l^aU  be 
deemed  and  taken  to  be  affets  by  defcent. 

§  29.  It  was  held  in  Trin.  u  do.  i.,  that  if  atruf*  HuatT.Coki, 
tee  has  conveyed  the  lands  to  the  ^ejiuique  truft,  before   g^^i  Rep/ 
execution  fued,  though  he  was  fdfed  in  truft  for  the   ▼•»•?•"• 
debtor  at  the  time  of  the  judgment^  the  lands  cafmot 
be  taken  in  executi(m/ 

%  30.  Where  a  truft  eftate  defcends  on  the  heir  at 
law,  though  it  may  be  nec^ry  to  come  into  equity 
to  reduce  it  into  poffefHon^  yet  it  will  be  confidered  as 
legal,  and  not  equitable  aflets,  a  truft  eftate  being 
made  affets  by  the  ftatute. 

$  3 1*  Tri^ft  eftates  are,  in  all  cafes,  fubjeft  to  merge  Merge  in  die 

in  the  legal  eftate,  whenever  both  eftates  come  to  the  Eftate. 

fame  perfon;   for  a  man  cannot  be  a  truftee  for  Doag.R.77& 

himfelf.  IBIO.R-36S. 

§  32.  It  is  a  rule  in  law,  that  a  plaintiflT  muft  re-  where  an 
cover  in  ejedment,  upon  the  ftrength  of  his  own  title,  I^Ji^ai  ^ft^^f 
and  cannot,  of  courfe,  found  his  claim  on  the  weak*  **  *  Bar  in 
VS&  of  the  defendant's  title ;  for  pofTeffion  gives  the 

£;k4  d^endant 
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defimdant  a  right  againft  every  man  who  cannot  fliew 
a  good  title.  The  party,  therefore,  who  would  change 
the  poflefEon,  muft  firft  eftabliih  a  legal  title  in  him- 
felf ;  and  therefore,  where  it  can  be  fliewn  by  the  de- 
fendant, that  the  legal  eftate  is  ^pt  in  t^e  pUintijQf,  h^ 
cannot  recover  in  this  adion. 

3Barr.  R.  §  33*  An  outftanding  legal  eftate  fliall  ^Qt,  how:* 

C^m.  R.  46.   ^v^>  ^  f^^  up  as  a  bar  in  eje£hnent  to  the  ceftuiquf 

truft,  where  fuch  ce/iuique  truft  is  entitled  to  the  whole 

Doug.  711.     benefit  of  the  legal  eftate.    But  Lord  Mansfield  has 

obferved,  that  ^^  the  rule  only  is,  that  the  truft  eftate 
^^  fliall  not  be  fet  up  in  an  ejedment  to  defeat  die  cefii^" 
^^  que  truft  in  a  clear  cafe.  In  fuch  a  cafe,  where  the 
^^  truft  is  perfedly  clear  and  xnanifeft,  the  rule  ftands 
upon  ftrong  and  beneficial  principles,  becaufe,  ifi 
ejedment,  the  queftion  is,  who  is  entitled  to  the 
^*  pofleffion.    But  if  the  truft  is  doubtful,  a  court  of 

Vide  Infrsi      ^<  law  mdll  not  decide  upon  it  in  an  eje£biient ;  it  muft 

<^  be  put  into  another  way  of  inquiry,? 
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TRUST. 


CHAP.  m. 

Gf  the  Rules  by  which  Tru/i  Terms  are  governed 


f  2.  Terms  in  Grofi. 
3,  T/>cy  are  not  jlffets, 
5*  Temu  aitendani  on  the  In^ 

leritanc^. 
7.  How  a  Term  becomes  ut^ 

tendant, 
15.  Where  a  Term  is  in  Grofs, 
a,  ji  Term  attendant  may  be- 
come a  Term  in  Gro/s. 
19.  Rules  refpeBing  Terms  stt- 

tendanf, 
Z0»  A  Term  attendant  is  AJfets. 


21.  Only  pajfa  by  a  Witt  duly 

attefid. 

22.  Proteas  a  Purcbafer  from 

Dower. 
26.  But  does  not  proteS  the  Heirm 

28.  Nor  the  Affignees  of  a  Bankr 

rupt. 

29.  A  Term  only  proteSs  a  Pur- 

chafer  mfhere  it  is  ajjigned 
to  a  Trufieefor  him. 
31.  Curtejy  not  barred  by  alhmu 
^2.  Where  an  outfiancUng  Term 
9s  a  Bar  in  EjcSmenU 


Sedion  x* 


^T^HE  principle$  upoii  which  term;  for  years  are 
determmed  not  to  be  afie^ed  by  the  ftatute  of 
ufes,  have  been  akeady  explained.  It  will  now,  there- 
fore,  only  be  necefiary,  tQ  ftat^  the  rales  by  which 
they  are  governed^ 


§  2.  Tenri^  for  years  are  either  vefted  in  trufte^s  for  Tenns  m 
the  ufc  of  particular  perfons,  or  foy  particular  purpofes^ 
or  elfe  upon  truft  to  attend  the  inheritance.    In  the  - 
firil  cafe,  they  are  called  Terms  in  Grofs ;  and  the  per- 
fons  entitled  to  the  beneficial  intereft,  have  a  right,  in 
equity,  to  call  on  the  traftees,  or  perfons  who  have  the 

legal 


5o6 
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i 

legal  intereft  in  the  term^  for  the  rents  and  profits  of 
the  lands,  and  alfo,  for  an  abfolute  legal  aflignment  of 
the  term« 


Tlicyarcnot 
Aflets. 

King  V. 

Ballet, 

a  Vera.  248. 


§  3«  It  has  been  held,  that  if  a  man  be  cejiuique 
truft  of  a  term,  it  is  not  aflets  within  the  ftatute  of 
frauds ;  for  that  ftatute  only  extends  to  a  truil  of  land$ 
held  in  fee^^fimple, 

§  4«  Terms  of  this  kind  are,  in  general,  governed 
by  the  fame  rules  as  legal  ones ;  except  that  trud  terms 
in  grofs  are  capable  of  being  limited  in  a  manner  not 
allowed  in  the  Umitation  of  legal  terms }  of  which,  an 
account  will  be  given  hereafter; 


Terms  at- 
tendant on 
the  Inherit- 
snce. 

Vide  Collea. 
Jur.  ▼•3.297, 


$  5«  With  refpefk  to  terms  which  are  attendant  on 
tl>e  inheritance,  they  owe  their  exiftence  to  the  follow* 
lowing  circumftances  : — ^When  terms  for  years  became 
fully  eftabliihed,  and  the  intereft  of  the  termor  was 
fecured  againft  the  efie£t  of  fictions  recoveries,  long 
terms  became  common ;  in  all  cafes  of  this  kind,  al- 
though the  purpofes  for  which  the  teim  was  raifed  wero 
fully  fatisfied,  yet  it  did  not  determine ;  fo  that  th^ 
legal  intereft  continued  in  the  truftee !  but  as  the  owner 
of  the  inheritance  was  entitled  to  all  the  benefit  and 
advantage  of  it^  the  term  became,  in  fad,  conlblidated 
with  the  inheritance,  and  is  ufually  called  €  t$rm  at* 
iendsnt  on  the  inherhanee. 


Wflloughby 

V. 

Willoiighby, 
I  Term  Rep, 
763. 


§  6.  Thus,  Lord  Hardtukke  ikfS,  *^  The  attend** 
^  ance  of  terms  for  y^ars  upon  the  inheritance,  is  the 

^  creature  of  a  couit  of  equity,  invented^  p^fyf  ^ 

<«  protca 
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♦*  proteft  real  property,  and,  partlyi  to  keep  it  in  the 
*'  right  channel.  In  order  to  it,  this  court  framed  the 
*^  diftin£Uon  between  fuch  attendant  term  and  terms 
^*  in  grofs,  notwithftanding  that,  in  confideration  of 
**  the  common  law,  they  are  both  the  fame,  and 
*^  equally  kept  out  of  the  owner  of  the  fee,  (b  long  as 
^*  they  fubfift.  But  as  equity  always  confiders  who 
^*  has  the  right  in  confcience  to  the  land,  and,  on  that 
*'  ground,  makes  one  man  a  truftee  for  another-~and 
«<  as  the  common  law  allows  the  poffeffion  of  the  te- 
^*  nant  for  years  to  be  the  poffelHon  of  the  owner  of 
^  the  freehold,  this  court  faid,  that  \rfiere  the  tenant 
^*  for  years  is  but  a  truftee  for  the  owner  of  the  inhe- 
^^  ritance,  he  fball  not  keep  out  his  ceftmque  truft,  nor, 
^  pari  rationey  obftruft  him  in  doing  any  a6|:s  of  owner* 
^^  flup,  or  in  making  any  aflurances  of  his  eftate ;  and 
^*  therefore  in  equity,  fuch  ^  term  for  years  ihall  yield, 
^^  ply,  and  be  moulded  according  to  the  ufes,  eftates^ 
^*  or  charges,  which  the  owner  of  the  inheritance  de- 
"  clares  or  carves  .out  of  the  fee.  Proceeding  upon 
"  thefe  principles,  wherever  a  term  for  years  has  been 
^  vefted  in  a  ftranger,  in  trufl.  for  the  owner  of  the 
**  inheritance,  whether  by  truft  exprefsly  declared,  or  ' 
♦*  by  conftruftion  or  judgment  of  this  court,  which 
"  is  called  a  truJi  by  operation  of  law^  this  court  has 
^^  laid,  that  the  truft  or  beneficial  intereft  of  fuch ,  a 
term  fhall  follow,  or  be  affe£led  by  all  fuch  convey* 
ances,  aflurances,  or  charges,  as  the  owner  creates 
^  of  the  inheritance :  though  the  .law  fays,  that  the 
^^  term  and  the  fee  being  in  different  perfons,  the^ 
*^  are  feparate  and  diftind  eftates,  and  the  one  not 
^  merged  jn  the  oth^r  j  yet  the  beneficial  and  profit. 

^  at>Ie 
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^  able  interefl  of  both^  being  in  the  fame  perfoHi 
^^  equity  will  unite  them  for  the  fake  of  keeping  pro- 
•♦  pcrty  entire  }  therefore,  if  the  owner  of  the  inheri- 
*^  tance  levies  a  fine  fur  cognizance  de  droits  or  fuffe* 
^*  a  recovery  to  ufes,  the  trufl  of  the  term  muft  fol- 
♦^  low,  and  be  governed  by  thefe  ufes,  although  a 
♦*  term  for  years  is  not  the  fubjeft  of  a  fine  fur  cognl- 
<'  zance  de  droits  much  lefs  of  a  Qommon  recovery. 
^*  Nor  would  equity  allow  the  truft  of  a  term  in  grofe 
**  to  be  fettled  with  fuch  limitations.     This  doftrine 
^^  is  always  allowed  to  have  its  full  efFedt  as  between 
^^  the  reprefentatives,  /.  e.  the  heir,  either  in  fee-fimple 
*^  or  fee-tail,  of  the  owner  of  the  inheritance,  and  the 
**  executor,  and  all  perfons  claiming  as  volunteers 
•*  under  him  ;  although  certain  diftinftions  have  been 
^*  admitted  as  to  the  creditors,  which  are  not  material 
^^  to  the  ppefent  cafe.    And,  in  general,  the  rule  has 
^*  been  the  fame,  whether  the  truft  of  the  term  be 
^*  created  by  exprefs  declaration,  or  arifes  by  coi^-^ 
<*  (Iruftion  and  judgment  of  this  court, 

|d«  ^^  But  although,  in  all  cafes,  this  court  confiders 

<*  the  truft  of  the  term  as  annexed  to  the  inheritance, 
**  yet  the  legal  eftate  of  the  term  is  always  feparate 
**  from  it,  and  muft  be  fo,  otherwife  it  would  be  merged : 
**  and  this  gives  the  court  an  opportunity  of  making 
*^  ufe  of  fuch  terms  as  a  guard  and  proteftion  to  an 
^^  equitable  owner  of  the  inheritance  againft  mefne 
**  conveyances,  which  would  carry  the  fee  at  common 
<^  law  ;  or  tp  a  perfon  who  is  both  legal  and  equitable 
^^  owner  of  the  inheritance,  againft  fuch  mefiie  in- 
<*  cumbrances,  as  he  ought  not  to  be  affected  with  in 

**  confcience. 
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**  confcience.  And  here  the  court  ofteti  difannexes 
**  the  truft  of  the  term  from  the  ftrifk  legal  fee,  but 
«  ftiU  in  fupport  of  right." 

I 

W 

§  7*  A  tferrti  may  become  attendant  on  the  inherit-  Howaf  crai 
ance,  either  by  an  exprefs  declaration  of  truft^  or  by  tendant. 
unplication  of  law. 

Thus,  where  a  fatisiied  term  is  afligned  to  a  truftee^ 
upon  an  exprefs  truft  to  attend  the  inheritance,  the 
owner  of  fuch  inheritance  acquires  a  right  tp  the  term 
by  the  declaration  of  the  parties.  But  there  are  many 
cafes  where  no  fuch  declaration  is  made,  and  then  it 
becomes  a  queflion  in  equity,  whether  it  is  a  term  in 
grofs,  or  a  term  attendant  on  the  inheritance* 

§  8.  In  confequence  of  a  maxim  in  equity,  "  that   Max.  In  Eq. 
"  fhould  have  the  fatisfaftion  which  has  fuftained  the  *'' 
•'  lofs,"  it  has  been  often  determined,  that  where  a 
term  is  carved  out  of  the  inheritance  for  any  particular 
purpofe,  when  that  purpofe  is  fatisfied,  the  term  be- 
comes attendant  on  the  inheritance. 

S  9.  A  woman,  before  marriage,  r£ufed  a  term  for   Bcft  v. 
1000  years,    upon  truft  that  her  intended  hufband  prcc.inChi. 
fliould  receive  the  profits  during  their  joint  lives  j  and  ^5** 
if  they  fhould  have  any  children,  in  truit  for  fuch 
children  during  the  refidue  of  the  term. 

The  hufband  died  without  children  j  the  wife  fur- 
vived,  and  married  another  hufband,  who  furvived, 
and  took  out  adminiftration  to  his  wife.     - 

The 
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The  quefUoQ  was,  whether  the  tenn  fliould  go  to  thi 
hufband  or  attend  the  inheritance. 

Lord  Keeper. — ^^  11)1$  is  only  an  iinfldlful  declaration^ 
<<  and  not  the  intent  of  the  party ;  and  the  particulai* 
^  purpofe  bdng  ferved,  it  mud  attend  the  inheritance  % 
<^  for  fo  I  think  it  was  at  her  fecond  marriage,  and 
*'  that  could  not  be  altered  by  her  death,  for  equiias 
••  fequitur  legem ;  and  cited  Polhill  v.  PoJbilJ,  and  if  the 
^^  term  and  inheritance  had  been  in  the  fame  hands  it 
*^  would  have  merged;  fo  here  it  fliall  be  attendant 
"  in  equity." 

§10.  Where  a  perfon  purchafes  the  inheritance  of 
lands,  and  obtains  an  affignment  of  an  outftanding  term 
to  a  trufteii  for  himfelf ;  fuch  term  will  be  confidered 
as  attendant  on  the  inheritance. 


Norths.  S  ii#   A  woman,  who  had  lettt  a  fum  of  money 

3  c£i.  Ca.  upon  a  mortgage,  purchafed  the  inheritance,  and  got 
»5^-     •         the  term  aiGgned  to  a  truftee  for  her.     On  her  dvinc^ 

Tiffin  ▼  •     «^ 

Tiffin  intellate,  this  term  was  decreed  to  attend  the  inherit^ 

1  Vcrn.  I.  ance,  for  the  benefit  of  the  heir,  and  not  to  go  to  the 
Dowfe  ▼.  adminiftrator.  If  flie  had  firft  purchafed  the  inhcrit- 
X  Vcrn.  xo4«    ance,  and  afterwards  the  term,  it  would  have  been  tha 

finne  thing* 

fiuntiDg<loii        §  i2«  X.crd  and  Lady  Himtingdon  fettlied  certain 

Huntingdon,    lands,  which  were  the  eftatc  of  Lady  Huntingdon,  to 

V^i"^    the  ufc  of  Lady  H.  for  life,  remainder  to  her  fon  in  tail^ 

Ssfr.  fubjed  to  a  power  reierved  to  Lord  and  Lady  Ha 

to  revoke  and  limit  new  ufe8«    Lord  Himtingchn  pr^ 
X  vailed 
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vsuled  on  his  lady  to  join  him  in  demifing  the  prenufes 
for  1000  years  to  a  mortgagee  for  fecuxing  4500  /.^  and 
Lord  H.  covenanted  to  pay  oflF  the  mortgage  money. 
Lord  H*  paid  off  the  mortgage,  took  an  aflignment  of 
the  term  in  truft  for  himfelf,  and  /devifed  it  for  the 
benefit  of  his  younger  children.  Upon  the  death  of 
Lord  IL  his  eldeft  fon  filed  a  bill  againft  the'  perfonal 
reprefentatives  of  his  father  and  the  truftees  of  the 
term,  praying  that  it  might  be  afiigned  to  attend  the 
inheritance  free  from  incumbrances.  Lord  Keeper 
Wright  decreed,  that  the  plaintiff  muft  redeem  the 
mortgage.  But  on  appeal  to  the  Houfe  of  Lords,  thi& 
decree  was  reverfed,  and  the  term  was  direded  to  be 
alBgned  to  the  appellant ;  becaufe  when  Lord  H.  paid 
off  the  mortgage,  the  purpole  for  which  the  term  was 
created  being  fatisfied,  it  became  attendant  upon  the 
inheritance. 

§  13.  Edward  Wbiicburcb  took  a  mortgage  of  certain  Witchurch  t. 
Iand&  from  one  Bifs^  for  500  years.    He  afterwards   ^  p|  Wms/ 
took  another  mortgage  of  the  fame  lands  for  1000  ^3^«  * 
years,  in  the  name  of  another  perfon,  but  in  truft  foi 
himfelf.   Edward  Wbiubvrch  fometime  after  purchafed 
the  inheritance  of  the  premifes  in  his  own  name^  and 
devifed  them  to  a  nephew. 

The  wUl  not  being  executed  according  tp  the  flatute^ 
did  not  pafs  the  real  eftate.  The  heir  at  hiw  of  the 
teftatQr  brought  a  bill  to  compel  the  executor  to  afiigiji 
over  the  term.  It  was  decreed  by  the  Mailer  of  the 
Rolls,  that  as  this  was  a  term  which  would  have  at-^ 
tended  t$ie.  iiAeritsuptcet  aiul  in  equity  have  gpi^  to  the 

heir. 
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heir,  and  not  to  the  executor,  in  which  refpe£k  it  wai 

to  be  confidered  as  a  part  of  the  inheritance,  fo  the 

9  Mod*  1 17.    will  Ihould  not  cany  it.     Upon  an  appeal  to  the  Lords 

Commiflioners  Raymmd  and  Gilbert^  the  decree  was, 
affirmed^ 

Goodngbt  S  i4«  %A»  Hook  took  an  aflignnient  6f  a  term  fof 

a  wat  Rep.    years,  which  was  m  mortgage  to  a  truftee  for  hhnfelf,- 
3*9*  fubjed  to  an  equity  of  Redemption.     John  Hook  after- 

tratds  jpiirehafed  the  fee-fimple  of  the  premifes  in  his 
own  name,  and  deyiTed  all  his  real  eftates  to  his  grand* 
daughter,  who  was  his  heir  at  law; 

Lord  Chief  Juftice — ^'  When  John  Hook  purchafed 
•*  the  fee,  he  became  both  the  hand  to  receive,  and 
*^  the  hand  to  pay  of  the  mortgage  money  :  it  wrought 
^^  an  extinguiihment  of  the  debt  due  on  the  mortgage. 
When  Hook  purchafed  the  fee,  the  mortgage  term 
was  gone,  though  it  did  not  extinguifli  the  term  in 
point  of  law,  (becaufe  that  was  in  Shepherd) ;  yet  it 
^^  became  attendant  on  the  inheritance,  and  muft  fol- 
^^  low  it  in  point  of  law,  as  much  as  if  it  had  beeii 
•*  made  to  do  fo,  by  the  aft  of  the  party,  John  Hook 
^'  himfelf.'* 

WhcnaTerm       S  ^S*  ^^^  where  a  perfon  indicates  in  any  manner 
uiA    ro5.      ^^  intention   of  feparating  a  term  for    years  from 

the  inheritance!  it  will  then  be  confidered  as  a  term 

in  grofs. 

Haytcrv.  §  ^^*  -^  perfon,  bdng  feifed  in  fee,  derifed  his 

Wms.^  362.*     cflate  to  a  truflee  for  99  years,  in  trufl  for  himfelf  and 

his 
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his  wife  for  their  lives  and  the  life  of  the  furvivor,  aiid 
afterwards  in  trufl:  for  the  heirs  of  their  bodies ;  and 
in  default  of  fuch  iffue,  to  the  heirs  of  the  body  of 
the  hulband,  remainder  to  the  heirs  of  the  furvivor* 
They  had  ifTue  a  fon.  The  hufband  died ;  after  which 
the  fon  died  m  the  life- time  of  his  mother,  who  took 
out  adminiftration  to  her  hufband  and  fon,  and  ailigned 
the  term; 

After  the  death  of  the  wife,  it  was  contended  by  the 
heir  of  A.  that  all  the  trufts  of  this  term  either  became 
void  by  accident,  or  were  fo  in  their  creation  ;  fo  that 
the  term  had  no  fubfiftence  for  the  benefit  of  the  per- 
fonal  reprefentatives  of  any  of  the  parties,  but  fliould 
be  confidered  as  attendant  on  the  inheritance.  - 

It  was,  however,  decreed,  that  this  term  Ihould  not 
be  attendant  on  the  inheritance ;  for  that  the  party  , 
who  raifed  it,  and  had  power  to  fever  it  from  the  in*  • 
heritance,  fhewed  his  intention  to  do  fo,  by  limiting 
the  truft  to  the  furvivor  of  him  and  his  wife,  and  thje 
heirs  of  the  furvivor ;  which,  though  it  was  a  void 
lunitation,  yet  fufficed  to  fhew  his  intent  to  fever  fuch 
terra  from  the  reverfion, 

5  1 7.  Sir  A.  Chadwick  purchafed  an  eftate  in  fee*    Scott  v. 
fimple  from  Mrs.  Rudger ;    and  there  being  an  out-   f  Brrklp. 
ftanding  term  in  a  truftee,  a  derivative  leafe  of  it  was'  (^9^ 
granted   to  a  truftee   for   Sir  A.  Chadwick^   with  a 
nominal   reverfion  of  eleven  days  to  the  truftee  of 
Mrs.  Rudger. 

'^  Vol.  I.  ,    L  I  .The 
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The  queftion  was,  whether  this  term  was  a  term  ui 
grois  or  to  attend  the  inheritance. 

Lord  Chancellor  ffmrlfnv.-^-lLw^ry  term  ftandirig  out, 
is  at  law  a  term  in  grofs.  If  it  be  different  in  equity,  ft 
mufl  be  by  aficfting  tfie  perfon  holding  the  term  with 
a  truft  to  attend  the  inheritance.  Tfns  may  be  by  two 
wayt:  by  ex!prefs  declaration,  and  then  whether  the 
terra  would  or  would  not  merge,  and  whether  the  re- 
verfion  be  real  or  only  nominal,  it  muft  be  attendant 
on  the  inheritance.  Here  it  is  not  upon  exprefs  de- 
claration :  then  it  muft  arife  from  implication  of  law, 
founded  on  the  Ilatute  of  frauds,  which  forbids  any  . 
truft  except  by  writing  or  implication  of  law.  It  is  faid 
to  be  extremely  plain,  that  Sir  Andrew  Chadwick  meant 
to  confolidate  the  interefts. — This  is  begging  the  quef- 
tion. It  is  true  he  meant  to  take  the  largeft  intereft 
he  could,  but  it  is  by  no  means  apparent  that  he  meant 
to  confolidate  the  interefts.  I  lay  no  flrefs  on  the  days 
of  the  reverfion,  for  it  was  meant  only  as  a  nominal 
reverfion ;  during  that  time  the  rent  wouM  be  to  the 
original  leffee :  but  they  did  not  mean  to  referve  a  fub- 
ftanrial  intereft.  It  would  be  necelTary  there  fliouki  be 
an  exprefs  truft  to  make  this  attendant  on  the  inherit- 
ance. The  tranfadtion  does  not  fupply  a  neceffary  eon- 
ftruftion  of  law :  it  i^  a  very  nice  and  very  new  point, 
whether  the  intent  to  purchafe  the  whole  intereft  is 
fufHcient  to  make  the  term  attendant  upon  the  inherit- 
ance. The  impoflibility  he  was  tmder  of  purchafing 
the  whole,  rendered  an  exprefs  declaration  neceflrai7  to 
make  it  attend  the  inheritance  {a). 

(a)  There  is  a  very  able  opinion  of  Mr.  FMmt*t  oa  this  cafe, 
publiflied  in  a  work  intitkd  CoUcSanca  Juri^tca,  Vol.  a.  No.  6. 

%\%.  The 
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§  18.  In  the  cafe  of  Willoughby  v.  Willougbby^  Lord  A  Term  at- 

Hardwicke  fays,  "  A  term  attendant  on  the  inheritance  j^^com^'  T^ 

**  may  be  difannexed  and  turned  into  a  term  in  grofs  '^'^  »** 
**  by  the  abfolute  owner  bf  the  inheritance.     And  fo      ^^       « 

^^  ^  I  Terra  R. 

*^  It  is  admitted  by  Mr.  Serjeant  Maynard  in  the  Duke   77©^ 
^  oi  Norfolk^  cafe  46. ;  or  it  may  be  made  to  become 
*^  a  term  in  grofs  upon  a  contingency,  according  to  the 
•*  refolution  of  that  cafe/ 

§  19.  Terms  attendant  on  the  inheritance  artf  con-   Rulei  re- 
fidered  as  abfolutely  annexed  to  thfe  inheritance,  and   'j^rmil^r- 
conflituting  part  of  it ;  and  are  therefore  not  fubjeQ:  to   ^^ndant* 
thofe  rules  by  which  terms  in  grofs  are  governed*  1  hey   Y**^^  Collect. 
follow  the  defcent  to  the  heir^  zivX  all  alienations  made   291* 
by  him ;  they  are  capable  of  being  intailed,  and  limited 
over  after  a  general  failure  pf  iffue,  provided  the  in-    i  Vent.  194, 
beritance  on  which  they  are  attendant  is  limited  in  the 
iame  mftnnen    And  where,  in  cafes  of  this  kind,  a    i  Tenh  }i» 
common  recovery  is  fuffered  of  the  inheritance,  it  will   ^    ' 
bar  the  intails  and  remainders  over  of  the  term  as  well 
as  thofe  of  the  freehold  $  for  the  term  can  no  longer 
attend  an  eftate  tail  which  is  deftroyed,  nor  ^an  the 
truftee,  who  is  but  an  inftrument  to  prote£^  others, 
have  the  term  to  his  own  ufe  }  fo  that  it  mufl  thence-i 
forth  attend  on  the  inheritance  in  fee^ 


*       *    '  * 
%  30.    It  wa«  formerly  much  doubted,  whether  a   A  Terin  ^- 

term  of  years  attendant  on  the  inheritance  was  perfonal   ^^"1  Afevt*. 

affets  for  payment  of  debts  ;  but  it  is  now  fully  fettled,   jjard.  469. 

that  a  term  attendant  on  the  inheritance  in  fee-fimple    '  T/^^'  ^^ 

700. 

18  only  real  affets  in  the  hands  of  the  heir.    For  the 
Aiitut^  of  frauds  having  made  a  trujil  dilate  in  fee,  aflet^ 

LI  2  iix 
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in  the  hands  of  the  heir,  the  term  which  is  annexed  to 
the  inheritance,  and  which  is  fubjecl  to  all  the  charges 
that  afFcft  the  inheritance,  muft  be  fo  alfo. 


Only  pafTts 
by  a  Will 
duly  aiullcd. 

CoUca.  Jur. 
▼.  2.  297. 


Prottrts  a 
Purchaftr 
from  Dovvtr, 


V.  Vaiukbcn- 
f^y.      Show, 
.  Jci.  in.  Pari. 


§  2 1.  A  tenn  attendant  on  the  inheritance  is  fo 
fully  confidered  as  part  of  the  inheritance,  and  not  as 
a  chattel  real,  that  it  does  not  pafs  by  a  will  of  chattels, 
but  only  by  a  will  executed  in  fuch  a  manner  as  ii 
neccilary  to  pafs  real  eftatcs, 

§  as-.  A  term  attendant  on  the  inheritance  will 
protcft  a  purchafcr  for  a  valuable  confideration  againft 
the  claim  of  do'^cr,  although  fuch  purchafcr  had 
notice  of  the  marriage  at  the  time  of  his  purchafe, 

§  23.  Lady  Radnarh  hufliand  was  feifed  in  tail  of 
the  lands  in  queftion,  but  there  was  a  term  of  99  years 
prior  to  his  eftate,  which  was  created  for  performance 
of  feveral  trufts  in  the  Earl  of  Wamvick*s  will,  (which 
were  all  performed),  and  after,  in  truft  to  attend  the 
inheritance.  Lord  Radnor  levied  a  fine  and  fufFered  a 
recovery,  and  fold  the  eftate  to  Vandcbendy ;  the  term 
Was  afligned  to  the  purchafcr.  Lady  Radnor  not  join- 
ing, fhe,  after  her  hufband's  death,  recovered  dower, 
with  a  cejfat  execiitlo  during  the  term ;  and  brought 
her  bill  to  have  this  term  removed,  and  to  have  the 
benefit  of  her  judgement  and  recovery  at  law.  But 
the  court  held,  that  this  being  againft  a  purchafcr, 
equity  ought  not  to  give  her  any  relief,  and  therefore 
difmiifed  the  bill.  From  this  decree,  there  was  an 
appeal  to  the  Houfe  of  Lords,  where  it  was  argued  for 
t(he  appelUnt;)  that  equity  did  entitle  her  to  the  thirds 

of 
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of  this  term  :  that  a  tenant  by  the  curtefy  is  entitled  to 
it,  and,  by  the  fame  reafon,  a  tenant  in  dower :  that 
the  term  created  by  the  fettlement  was  to  attend  all 
the  eftates  limited  by  that  fettlement,  and  in  truft  for 
fuch  perfons  as  ihould  claim  under  it,  which  the  ap- 
pellant does  as  well  as  the  refpondent :  that  the  pur- 
chafer  had  notice  of  the  incumbrance  of  dower,  the 
vendor  being  married  when  he  fold  the  eftate :  that 
fhe  claims  under  her  hufband,  who  had  the  benefit  of 
the  whole  truft.  On  the  other  fide,  it  was  faid,  that 
dowej*  is  an  intereft  or  right  at  the  common  law  only : 
that  no  title  can  be  maintained  to  dower,  but  where 
the  Common  law  gives  it ;  and  if  a  term  were  in 
being,  no  woman  was  ever  let  in  until  after  the  deter^ 
mination  of  that  term :  that  this  was  the  firft  pretence 
fet  up  for  dower  in  equity  ;  the  right  is  only  to  the 
thirds  of  the  rent  referved  on  any  term  :  that  it  had 
al\)niys  been  the  opinion  of  conveyancers,  that  a  teiTO 
or  ftatute  prevents  dower ;  and  that  the  confequence 
of  an  alteration  would  be  much  more  dangerous  than 
the  continuance  of  the  old  rules.  The  decree  wa$ 
aifirmed, 

§  24.  The  do£trine  eftablifhed  in  this  cafe,  is  con-, 
trary  to  the  general  principles  of  equity,  which  has 
never  extended  its  prote£tion,  in  any  other  inftance, 
to  purchafers,  with  notice  of  incumbrances,  at  the 
time  of  their  purchafe.  The  true  and  only  reafon  on 
which  it  was  founded,  was,  the  filent  uniform  courfe 
of  praOice,  uninterrupted,  but,  at  the  fame  time,  un- 
fupported  by  legal  decifions  :  an  opinion  having  been 
generally  adopted  by  the  profeflbrs  of  the  law,  that  a 

L  1  3  fatisfied 


5i8 


Tule  Xn.     Trujl,     Cb.  iii.  §  14- 

fiitisfied  term  p^ould  pvoteft  a  purchafer  againft  the 
claim  pf  dower ;  and  many  edates  having  been  pur« 
chafed  under  this  opinion.  It  is  now,  however,  fully 
recognized  and  confirmed  by  a  decree  of  Lord  Hard- 
wkkej  of  whofc  judgement  on  the  cafe,  the  following 
account  is  taken  from  Mr.  Builer^s  notes  on  the  firft 
In/litute. 


Swaonoc]^  ▼• 
LifTord, 
1  Inft.  208  a. 
n.  f. 

AdamSf 
a  Atk.  3o9. 


Lord  Chancellor. — ^The  pl^ntiff*$  bufband  being 
feifed  of  a  freehold  eflate,  fubjedt  to  a  term  of  1000 
year?,  flanding  but  in  a  mortgagee  by  virtue  of  a  mort? 
gage  made  by  his  father,  conveys  the  inheritance  to 
defendant  for  a-  valuable  confideration,  and»  at  the 
thne  of  this  conveyance,  defendant  takes  an  affign-. 
ment  of  the  term  in  mortgage,  in  the  namo  of  truftees, 
to  wait  and  attend  upon  fuch  inheritance :  and  now  the 
plaintiff  brings  her  bill  againft  defendant  the  purchafer, 
for  dower,  praying  to  be  admitted  to  redeem  this  mortv 
gage  term,  and  to  have  it  out  of  the  way ;  and,  upon 
payment  of  her  propertion  of  the  mortgage  money,  tq 
be  let  into  her  dower  immediately,  that  ihe  might  not 
wait  till  the  determination  of  the  term*  And  the  quef- 
tion  is,  whether  the  court  ought  to  decree  this  under 
the  prefent  drcumftances  of  the  cafe*  I  cannot  Tay 
but  that  the  decree  already  made  at  the  Rolls  for  plain*^ 
tiff  the  widow,  is  abiblutely  confiftent  with  the  mere 
yeafon  of  the  thing,  if  it  was  not  to  be  cpnfidered  ori- 
gmally,  and  fettled ;  but  as  this  muft  depend  not  only 
lyipon  the  precedents  of  the  court,  but  the  pradicc  of 
ponveying  titles  to  eftates,  upon  which  the  precedents 
themfelves  were  fettled,  I  do  not  wonder  that  a  decree 
^  this  kind  fliould  be  madp  ^y  a  judge  who  was  not 

abfolutelr 
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aibfolutely  converfant  in  fiich  precedents  of  the  court, 
and  the  diftin£lion  taken  therein.  But  upon  conridera<» 
tion  of  them,  and  the  great  authority  relied  upon  of 
Lady  Radnor  %nd  Vandebendy^  I  aoi  of  opinion  that  thf 
decree  ought  to  be  reverfed;  and  if  it  ihould  not, 
ivould  it  not  be  going  diredly  contrary  to  that  great 
authority,  and  the  reafons  upon  yhich  it  is  founded,, 
and  make  fuch  uncertainty  in  this  court,  in  regard  to 
purchafers,  that  the  fubje&  would  not  know  what  to 
rely  upon.  The  wife  here  claims  her  dower,  fubjefk 
(o  a  term  originally  (landing  out  in  a  mortgage  \  the 
confcqucnce  of  that  is,  that,  in  law,  tl^ough  fhe  might 
have  brought  her  writ  of  dower,  and  recovered  judge* 
ment,  yet  (he  could  not  have  had  the  benefit  of  it,  till 
jifter  the  determination  of  the  term ;  for  the  judge* 
ment  would  be  with  a  cejfat  executlo  till  that  time :  this 
was  the  wife's  legal  remedy,  and,  that  being  fo,  lh^ 
comes  into  this  court  upon  the  foundation  of  her  gtr 
neral  right  of  dower,, to  be  delivered  from  that  re» 
ftri&ion  which  the  law  impofes  upon  her,  from  having 
the  benefit  of  it  till  fuch  determination  of  the  term,  and 
to  be  admitted  to  redeem  this  term,  'which  is  now  not 
in  the  hands  of  the  mortgagee,  but  oT  the  purchafer, 
as  being  afSgned  to  attend  upon  the  inheritance,  and 
for  the  other  purpofes  before  mentioned  \  and  though 
the  afSgnment  is  not  in  the  words,  to  proted  the  inberir 
tancefrom  dower  or  mefne  incumbrances^  yet  it  is  always 
fo  unda'Itood,  otherwife  there  would  be  no  ufe  in  tak- 
ing the  teim  in  the  name  of  a  truftee.  It  is  admitted 
by  the  defendant,  in  cafe  things  had  flood  as  they  were 
at  the  time  of  the  marriage,  viz.  that  the  term  had 
been  in  the  mortgagee,  and  the  inheritance  in  the  huf- 
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band  as  heir,  or  purchafed  from  him  by  the  purchafer, 
without  aflignment  of  the  term,  as  here,  the  wife,  as  en- 
titled to  dower,  might  then  have  come  here  to  redeem 
the  mortgage,  to  have  the  benefit  of  coming  at  her  dower 
immediately,  by  paying  off  the  mortgage  money,  or  keep-i 
ing  down  the  intercft,  for  the  benefit  of  the  heir  or  pur, 
ehafa* ;  and  even  this  was,  (when  originally  fettled), 
going  a  good  way  in  favour  of  a  dowrefs,  though  it 
was  confident  widi  the  reafon  of  the  thing ;  for  as  (he 
was  entitled  to  dower,  and  as  a  mortgage  is  only  a  re- 
deemable intereft,  it  is  fit  the  equity  of  redemption 
Aould  follow  the  nature  of  the  intereft  in  the  eftate  ; 
and  fhe  to  be  endowed,  and  the  heir  at  law  to  be  en- 
titled to  the  inherjjance,  fubjeO:  to  fuch  dower,  was 
giving  the  wife  a  real  benefit,  arifing  from  her  dower, 
and  not  a  mere  nominal  one,  as  it  would  be  at  law, 
where  there  is  an  outftanding  term :  for,  when  the  law 
fays  (he  (hall  have  judgement  for  dower,  but  with  a, 
feffat  exeeutio  till  the  determination  of  the  term,  that  h^ 
in  fa£k,  to  fay,  (he  fhall  have  no  dower ;  and  there- 
fore this  court,  as  againft  the  heir,  but  not  the  pur- 
chafer  of  the  term  and  inheritance,  gives  her  the  be- 
nefit of  her  dower,  by  removing  the  term  ;  and  if  all 
the  <;afes  of  tenancy  in  dower,  and  curtefy  likewife, 
were  now  originally  to  be  confidered,  it  might  as  well 
be  left  upon  the  ftrength  of  the  hw,  for  it  is  undoubt- 
edly a  mere  legal  title  that  the  one  has  as  well  as  the 
other ;  and  there  is  no  contraft  of  the  parties  inter- 
vening ;  therefore,  if  a  woman  marries,  and  jhe  huf- 
band  is  in  poffeffion  of  an  cftate,  or  if  a  man  marries, 
and  the  woman  is  in  pofllffion  of  an  eftate,  each  party 
knows  that,  at  the  time  of  the  marriage,  their  eftates 

are 
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are  liable  and  fubjed,  on  the  one  fide,  to  a  tenancy  by 
the  curtefy,  and,  on  the  other,  to  dower  >  and  to  all 
mefne  incumbrances  and  terms ;  and  there  is  no  harm 
to  fay  that  both  (hall  take  their  chance.  The  com- 
miferation  in  refpeft  to  dower,  has  arifen  from  the 
determination  in  favour  of  tenancy  by  the  curtefy; 
fmd,  indeed,  the  diilin^on  made  between  dower  and 
curtefy,  is  founded  upon  very  flight  reafons;  but, 
however,  it  has  been  fo  eflabliihed.  The  great  point, 
in  this  cafe,  depends  upon  the  determination  in  thq 
cafe  of  Lord  Radnor  2Jid  Vandebendy  in  Show*  P.  C, 
and  Prec^d.  in  Chan, :  and  that  was  thun.  (I  mention 
it  from  Lord  Somer^s  own  notes)* 

It  was  fent  to  the  mafter  in  order  to  flate  the  cafe, 
who  ftated  it,  that  Charles  Earl  of  Warwick j  upon  the 
marriage  of  his  fon,  fettled  his  eftate,  as  to  part,  ii| 
Jointure  to  his  lady,  and  part  upon  the  fon  in  tail,  and 
part  upon  himfelf  in  tail,  and,  upon  failure  of  iffuc 
male,  then  to  truftees  for  99  years,  to  be  difpofed  of 
by  the  faid  Earl  either  by  deed  or  will ;  and  for  vrant 
of  fuch  appointment^  the  term  was  declared  to  be  for 
the  next  in  remainder,  and  to  be  attendant  upon  the 
inheritance*  And  as  to  a  third  part  of  a  moiety  of  the 
eftate,  it' was  limited  to  Lord  Bodmyn  in  tail,  the  foQ 
died  without  iflue,  and  then  the  Earl,  according  to  his 
power  of  appointment,  charges  the  eftate  with  fome 
annuities,  of  which,  fome  were  determined  at  the  time, 
pf  the  purchafe  in  queftion,  and  fome  were  continuing ; 
and  then  the  truft  term,  which  was  merely  fuch,  was 
to  be  attendant  upon  the  inheritance.  Vandebendy  pur- 
chafes  of  .Lord  BodmyHy  the  plaintiflT's  hufband,  that 
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part  of  the  eftate  limited  to  him,  and  took,  not  only  « 
conveyance,  but  a  recognizance  in  two  ftatutes,  in 
Tery  condderable  fums.  to  indemnify  the  eftate  from 
iiicumbrances,  and  agaiaft  the  wife's  dower,  and  for 
fuffering  a  recoveryt  #uid  took  an  aiBgnment  of  the 
tenn,  Yandebendy  afterwards  conveys  to  Sir  John  Ro^ 
tberam^  which  occaiioned  it  to  be  called  in  Precede  in 
Chan,  by  that  name.  Lady  Radnor  brought  a  bill  to 
have  the  benefit  of  dower  againfl  Vandebendy^  (who 
purchafed  of  Lord  Bodmyn  her  hufband),  and  to  fet 
this  term  out  of  the  way.  And  by  the  decree  before 
made.  Lord  Jcfferys  inclined  to  give  relicf»  and  did 
fet  the  term  out  of  the  way,  and  dired  ihe  ihould 
bring  dower  at  law ;  but  Lord  Somen  reverfed  that 
decree,  and,  upon  appeal  tq  the  Houfe  of  Lords,  the 
reverfal  was  affirmed.  There  was  great  doubt  in  this 
court,  and  fo  in  the  Houfe  of  Lords,  and  there  was  a 
great  inclination  in  the  houfe  to  reverfe  that  decree  of 
Lord  Somersy  but  when  the  counfel  came  to  the  bar, 
the  lords  aiked,  whether  it  was  ufual  for  conveyancers 
to  convey  terms  for  years  to  attend  the  inheritance,  to 
prevent  dower,  and  the  counfel  with  great  candour 
£iying  it  was,  the  Lords  affirmed  Lord  Sonters'  decree. 
The  point  that  weighed  in  the  judgment  was,  that  this 
was  the  cafe  of  a  purchafe  for  valuable  confideration ; 
that  in  making  conveyances,  purchafers  relied  upon 
that  method  of  taking  a  conveyance  of  the  inheritance 
to  themfelves,  and  an  ailignment  of  the  term  fUhding 
out  to  a  truftee,  to  attend  it;  that  the  outflanding 
term  was  prior  to  the  title  of  dower  in  the  wife,  and, 
therefore,  purchafers  have  relied  upon  that,  as  a  bar  to 
fuch  dower :  fo  that  this  court  a^id  the  Houfe  of  Lords 

were 
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l^re  of  opinion,  that  if  they  were  not  to  permit  that  to 

be  fo,  it  would  be  to  overturn  the  general  rule  which 

had  been  eftabliflied  and  pra£tifed  t>y  many  titles  to 

eilates,  and  tend  to  make  fuch  titles  precarious  for  the  fu<« 

ture.    And  as  to  what  was  faid  in  the  c{ife  of  Brown  and 

Gibbsj  Preced.  Chan.  99.  vi%.  that  though  there  was 

a  purchafer  in  cafe  of  Lord  Radnor  and  Vandebendy^ 

yet  that  the  court  did  not  go  upon  that  reafon,  I  do 

not  know  who  reported  that  to  be  the  faying  of  the 

court,  but  this  I  know,  that  that  was  the  only  reafon 

for  the  determination  there;  and  that  i$  plain,  for 

Yandebendy  the  purchafer  having  purchafed  for  a  valu^ 

able  confideration.  Lord  Somert  did  rely  upon  that 

greatly,  for  he  faid  it  has  been  always  looked  upon, 

that  a  term  purchafed  in  by  fuch  a  perfon  to  prote& 

the  inheritance  againft  dower,  Isfc.  has  been  fufficient 

for  that  purpofe;  and,  therefore,  it  would  not  only 

be  a  new  thing,  to  determine  it  fhould  not,  but  of  very 

great  confequence,  and  greater  than  what  appears  at 

firll  view  ;  befides,  what  has  been  already  mentioned, 

and  efpedally  fince  pra&itioners  have  all  along  advifed 

this  method,  whereby  many  perfons  have  been  pur« 

chafers  in  that  vray,  and  there  cannot  be  a  ftrongev 

argument  againft  altering  this  method  by  any  deteiy- 

jnination,  than  to  fay  it  was  never  done.    But  the  ar« 

gument  by  the  counfel  was  of  another  nature ;  for  thisj 

laid  that  judgment  has  been  given  for  dower  ii^  aS- 

ages ;  and  in  the  cafe  of  a  term,  as  in  the  prefent  <iafe; 

(he  might  come  into' this  court  to  have  the  benefit  of 

^er  dower  notwithftanding  fuch  tenut 

Ever 
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Ever  fince  this  cafe,  it  has  always  been  faid,  that  the 
court  is  bound  by  it ;  and,  on  the  other  hand,  I  have 
heard  it  often  faid  by  the  court,  that  they  will  go  no 
farther ;  and,  therefore,  to  have  the  benefit  of  a  deter-^ 
mination,  every  perfon's  cafe  mud  be  exadlly  and 
ftridly  the  fame  with  that.  I  am  of  the  fame  opinion 
too,  and  will  not  go  any  further  than  that  cafe  does  ; 
fo  that  then  the  queftion  comes  to  this,  whether  there 
i$  any  dxftin£tion  between  this  cafe  and  that. 

It  is  faid  that  there,  the  purchafer  was  allowed  to 
proteA  himfelf  by  taking  in  the  term  attendant  upon 
the  inheritance,  becaufe  that  was  a  fatisfied  term ; 
yrhich,  in  the  conTideration  of  this  court,  was  become 
part  of  the  fee.  That  he  purchafed  the  whole  eftate 
of  die  hufband,  and  therefore  an  old  term,  fuch  as  that 
was^  has  been  allowed  to  be  fo  afligned  to  proted  the 
inheritance ;  but  that,  in  this  cafe,  the  hufband  had 
nothing  in  the  term,  becaufe  he  was  owner  of  the  in« 
heritance,  fubjed  to  it,  and  to  the  equity  of  redemption 
of  it ;  and  for  that,  at  the  time  of  the  purchafe,  the 
term  was  in  mortgage,  and  (landing  out,  and  the  money 
advanced  fUU  due  upon  it,  That  it  was  a  fecurity 
feparate  from  the  hufband's  inheritance,  and  the  pur* 
ch^er  took  it  from  the  mortgagee  only,  and  not  from  the 
bufband.  But  I  think  that  makes  no  difference  here 
from  that  of  Vandebendy :  if  there  is  any  difference,  it  is 
^gainft  the  plaintiff",  and  makes  the  cafe  much  ftronger 
m  fiBCVour  of  the  prcfent  purchafer.  It  is  difficult  to  fay, 
upon  the  ftate  of^  the  cafe,  that  the  term  there  wa$  a 
^  fatisfied  term  9  at  the  time  of  the  purchafe }  I  rather 
.  .  think 
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think  it  was  not,  for  Lord  Somen  ftates  it  that  the  Earl 
of  Warwick^  who  had  the  power  of  appointing  the 
truft  term,  did  appoint  it,  by  charging  it  with  fome 
annuities,  which  were  to  commence  a  year  after  j  and 
that  fome  of  them  were  continuing,  and  fome  of  them 
determined,  and  I  think  after  the  purchafe  made  ;  and 
if  that  was  fo,  this  was  not  a  fatisfied  term,  but  ftiil 
fubfifting,  to  pay  thofe  annuities  which  were  incum* 
brances  continuing  on  the  terms ;  fo  that  Vandcbendy^ 
who  took  the  affignment  of  the  term,  took  it  fubjefl:    . 
to  the  truft  fo   continuing  on  it,  in  like  manner  as    . 
the  purchafer  here  took  the  term,  fubjeft  to  the  mort-    . 
gage,  and  the  money  due  thereon  :  therefore  the  dif-    . 
tindion  endeavoured  to  be  made  between  the  cafe 
there,  being  a  fatisfied  term,  and  this,  being  a  mortgage 
term,  not  fatisfied,  foils.     But  fuppofmg  the  term  had 
been  fatisfied,  how  would  that  make  any  diflFerence  ? 
It  is  true  that  would  then  have  been  a  truft  for  the 
hiift)and  and  his  heirs,  and  he  would  have  it  as  part 
of  his  ownerfliip  and  dominion  over  the  eftate,  and,  , 

confequently,  it  would  be  fubjeft  to  dower,  as  againft 
the  huft)and ;  for  if  the  huflDand  dies,  and  there  is  a 
fatisfied  term  contin\iing,  the  wife  would  be  entitled  to 
come  into  this  court  againft  the  heir,  to  fet  that  term 
out  of  the  way,  in  order  to  have  the  benefit  of  her 
dower ;  and  that  is  cxprefsly  fo  faid  in  the  cafe  of 
Banks  and  Suiton,  2  Wms.  700.,  by  the  Mafter  of  the 
Rolls,  and  he  cites  a  cafe  to  that  purpofe ;  and  un- 
doubtedly fhe  would  without  paying  any  thing ;  and 
if,  in  the  prefent  c;de,  the  huft)and  had  made  no  con- 
veyance to  the  purchafer,  and  the  mortgage  had  con- 
tinued in  the  mortgagee,  or  his  affignee,  and  the  equity 
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of  redttiption  had  defcended  ob  the  heir,  ihe  w6tili 
have  been  entitled  likewife  to  dower  againft  him,  by 
redeeming  the  term  and  paying  her  proportion  of  the 
t^ortgage  money,  or  by  keeping  down  the  interefti 
But  if  a  tenn  for  years  is  in  mortgage,  and  a  perfon 
purchafes  the  inheritance  of  the  hufband,  and  takes  an 
ai&gnment  of  the  term  from  the  mortgagee,  by  paying 
pff  the  money,  not  only  to  have  the  truft  of  the  term 
as  a  fecurity,  but  to  proted  the  inheritance  fo  purchafed^ 
would  it  not  be  hard  to  take  away  the  benefit  of  it 
from  him  ?  Shall  it  be  faid,  that  he  fhall  have  a  lefs  in*- 
heritance  by  taking  in  a  mortgage  term  in  that  manner^ 
-  by  adually. paying  oflF  the  mortgage  money,  than  if  he 
had  taken  an  old  fatisfied  term,  for  which  he  never 
paid  any  thing  ?  Therefore  if  the  term  in  Lady  Rad^ 
nor^B  cafe  had  been  a  fatisfied  one,  that  would  have 
been  fo  far  from  diftinguifhing  that  cafe  from  this,  in 
fatvour  of  the  plaintiff,  that  it  would  have  been  rather 
fironger  in  favour  of  the  purchafer,  for  here  he  paid  a 
confideration  for  the  outftanding  term,  and  there  would 
have  been  nothing  paid  for  fuch  {atisfied  term  :  but  it 
is  faid  that  this  purchafe  of  the  mortgage  was  from  the 
mortgagee,  and  not  from  the  hufband ;  if  that  was  fo^ 
t  do  not  know  that  this  would  make  any  diflFerenct^ 
becaufe  the  hufband  here  joined  in  the  affignment  of 
the  mortgage*  But  what  jefults  from  this  cafe  is,  that 
it  was  part  of  the  agreement  of  all  the  pardes,  (the  huf- 
band joinine}^  that  the  term  ihould  be  purchafed  in 
by  the  purchafer  of  the  eflate,  to  attend  his  inheritance  j 
and  that  is  the  very  truft  declared  by  the  deed.  It  has 
been  admitted  here»  that  if  the  hujband  had  paid  oflT 
(he  mortgage  himfelf,  after  the  coverturei  and  tskoa 

an 


Tstk  XII.     Trujii    Cb.  Hi.  §  24.  527 

an  affignment  of  the  tenn  in  mortgage,  in  truft  for  him 
and  his  heirs,  to  attend  the  inheritance,  (in  \7hich  cafe 
it  would  have  then  become  a  fatisfied  term),  and  after 
this  a  purchafer  had  purchafed  from'^hlm,  and  paid  him 
the  whole  money,  and  taken  a  conveyance  of  the  in« 
heritance  from  him,  and  an  affignment  of  the  term 
from  the  truftees,  that  would  have  been  very  well,  and 
within  the  cafe  direSly  of  Lady  Radnor.  What  is  the 
difference  then  in  the  reafqn  of  the  thing,  whether  the 
hufband  pays  off  the  mortgage  himfelf,  and  takes  an 
allignment  of  the  term,  in  truit  for  himfelf  and  his 
heirs,  and  then  fells  to  a  purchafer  the  inheritance, 
who  takes  the  term  from  the  truftees ;  or  when  the 
purchafer  comes  and  purchafes  the  inheritance  from 
the  hufband,  and  pays  off  the  mortgage,  and  takes  an 
affignment  of  the  term  to  himfelf ;  is  the  cafe  the  lefs 
itrong  for  that  ?  It  is  rather  flronger.  It  is  admitted 
that  if  this  had  been  an  old  fatisfied  term,  ftanding 
out  attendant  upon  the  inheritance,  and  a  purchafer 
had  purchafed  from  the  hufband,  and  had  taken  in 
this  term,  that  would  have  proteded  the  inheritance. 

That  if  a  man,  before  marriage,  conveys  his  eftate 
privately,  without  the  knowledge  of  his  wife,  to  truflees, 
in  trufl  for  himfelf  and  his  heirs  in  fee,  that  will  pre- 
vent dowen  So  if  a  man  purchafes  an  eilate  after 
.coverture,  and  takes  a  conveyance  to  truftees  in  truft 
for  himfelf  and  his  hdrs^  that  will  put  an  end  to  dower. 
So  if  he  takes  an  eflate  in  joint-tenancy^  or  a  convey* 
ance  to  himfelf  for  a  long  term  of  years }  but  it  is  ob« 
jetted  that  the  aft  done  here  by  the  purchafer,  at  tjie 
time  of  purchafe,  he  having  notice  of  the  marriage, 

I  will 
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will  put  the  vAk  in  a  worfe  condition  than  flie  would 
have  been  in  originally,  if  the  purchafer  had  not  inter* 
vened ;  fince^  then,  there  would  have  been  a  redeem- 
able mortgage,  (the  equity  of  redemption  being  in  the 
hulband),  and  the  hufband  dying,  fhe  would  be  entitled 
to  redeem  fuch  mortgage,  and  then  to  have  had  dower; 
and,  therefore,  by  the  purchafer's  knowing  of  the  title 
of  dower,  by  reafon  of  the  marriage,  he  would  have 
put  her  into  a  worfe  condition,  which  in  equity  he 
ought  not  to  have  done :  and  this  ought  not  to  alter 
her  right.  But  this  does  not  differ  from  the  .common 
cafe,  for  in  this  cafe  fuppofe  die  hufband  had,  before 
the  purchafe,  redeemed  the  mortgage,  and  taken  an 
affignment  of  the  mortgage  term,  in  truil  for  liimfelf 
and  his  hdrs,  to  attend  the  inheritance,  and  after  that 
the  purchafer  had  purchafed  from  him,  and  taken  an 
affignment  of  fuch  attendant  term,  in  truil  to  him  and 
his  heirs,  would  not  that  have  altered  the  wife's  right 
to  dower  ?  though,  without  that  intervention  of  the 
purchafer,  Ihe  would  be  entitled  to  her  dower,  as  againfl: 
the  hein  So,  likewife,  in  the  cafe  of  an  old  term  at- 
tending upon  the  inheritance  in  truft-  But  this  pur* 
chafe  prevents  the  defcent  of  the  eftate  to  the  heir  J 
and  therefore  it  is  not  to  be  faid  that  the  purchafer  has 
put  the  wife  in  a  worfe  condition  by  the  intervention 
of  his  purchafe :  but  becaufe  conveyancers  did  rely 
upon  the  affignment  of  the  term  to  truftees,  to  proted 
the  inheritance,  as  fufficient  for  that  purpofe,  it  was  de^ 
termined,  as  has  been  mentioned ;  and  I  do  not  fee  how 
the  prefent  cafe  can  differ  from  that  of  an  old  term  to 
attend  the  inheritance.  But  the  prefent  point  is,  that 
here  the  term  was  in  the  mortgagee,  and  the  inheritance 

ia 
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ih  the  hufband ;  the  term  will  fland  in  the  way  of 
dower  at  law^  and  the  purchafer  corned  in  upon  that 
foot^  pays  his  money,  and  relies  upon  that  term  to  pro^ 
ttGt  his  purchafe  ;  and  therefore  I  think  this  is  flridly 
Within  the  reafon  of  the  cafe  of  Lady  Radnor  and  Van^ 
Jf bendy  and  all  the  other  cafes  grounded  upon  it. 

Another  diflihdion  made  is,  that  her^  ii  an  ezprefi 
eoTenant  taken  from  the  hufband,  againft  the  dower  of 
his  wife  ;  for  the  covenant  is  that  the  purchafer*  ihould 
enjoy  the  eftate  free  from  incumbrances,  ^c.  and  fronii 
all  dowers,  &*^.  and  particularly  the  dower  of  the 
plaintiff;  and  then  there  is  a  covenant  for  further 
alTurance,  and  that  this  fhews  that  the  purchafer  relied 
upon  this  covenant  as  his  fecurity,  to  indenmify  him 
againft  dower,  and  that  it  is  plain,  without  quefUon, 
this  is  notice  of  the  dower; 

A  man  may  reafonably  take  a  covenant  againft  fuch 
right  of  dower,  and  yet  rely  upon  the  fecurity  of  the 
truft  term  befides,  and  may  take  fuch  covenant  againft 
any  damages,  in  refpeft  to  any  fuits  by  the  wife  for 
dower.  The^  purchafer  did  not  purchafe  here  fubjedt 
to  the  wife's  dower,  for  he  paid  a  price  for  the  eftate 
exelufive  of  it.  If  the  efbte  jn  his  hands  had  been 
fubjed  to  the  dower,  then  the  covenant  againft  it  of  the 
hufband's  would  not  have  fignified  j  but,  however,  be 
that  as  it  will,  it  is  fimilar  to  that  of  Vandebendy^  for 
there  the  purchafer  took  two  flatutes  with  defeazances j 
to  indemnify  the  eftate  from  incumbrances,  and  \h% 
wife's  dower,  and  to  fuffer  a  recoveryj  and  it  was  in* 

Vol.  I.  Mn^  fifled 
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fifted  upon  there,  by  the  counfel,  as  is  here,  but  Lord 
Somers  laid,  though  a  man  does  take  fuch  fecurity, 
which  he  does  to  prevent  any  damages  that  may  arife, 
yet  that  does  not  preclude  him  from  any  favour  he  is 
entitled  to* 

Another  coniideration,  in  this  cafe,  is  length  of  time, 
lor  the  purchafe  was  made  in  1 7 1 1  ;  the  hufband  cUed 
in  1 7 1 9,  and  the  plaintiff,  the  widow,  never  brought 
dower,  or  the  prefent  bill,  till  1737:  and  it  appears 
that  defendant!  the  purchafer,  has  fince  made  great 
improvements  upon  the  edate,  and  therefore  it  would 
be  very  hard,  efpccially  after  the  feveral  cafes  deter- 
mined in  favour  of  purchafers,  even  if  there  was  a 
hair's-breadth  of  diftin&ion  between  this  cafe  and  that 
of  Lady  Radnor  and  Vandeberufyj  to  fuffer  the  plaintiff 
now  to  come  here  for  dower. 

It  is  &id,  about  10  years  ago,  plaintiff  did  claim  her 
dower  of  the  prefent  defendant,  which  amounted  to 
notice  to  him  of  fuch  dower,  (which  he  did  not  want), 
but,  however,  the  making  a  claim,  and  then  not  pro* 
ceeding  dire&ly  upon  it,  (hows  that  -  plaintiff  was  con- 
nfant  of  her  right,  but  would  not  proceed ;  and  the 
purchafer  muft  think,  by  her  delaying  fo  to  do,  that 
flie  would  not,  and  that  might  be  an  inducement  for 
him  to  make  fuch  improve/hents  as  be  has  done. 

Therefore,  upon  the  whole,  I  think  the  decree  ought 
to  be  reverfed,  and  the  bill  difmiffed :  but  I  wU  not 
give  coftsp 

S  25.  This 
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§  25.  This  dofbine  has  been  fully  recognized  in  a  Wynn  v. 
modern  cafe  by  the  late  mailer  of  the  rolls,  (Sir  R.  P.  -  VccTun. 
Ardeti),  whojs  reported  to  have  faid: — "  It  is  per-  '34- 
^^  fedly  eftabUihed,  that  a  purchafer  for  a  valuable 
^^  confideration  from  the  owner  of  the  equitable  inte- 
^^  reft,  may  proted  himfelf,  though  the  owner  could 
**  not,  by  the  affignment  of  any  outftanding  terms* 
^^  He  might  therefore  proted  himfelf  againft  any  de« 
**  mand  (he  (the  widow)  might  have  of  dower  at  law. 
*^  The  dedfion  is  a  very  ancient  one,  and  was  affirmed 
**  by  the  Houfe  of  Lords.  Therefore,  however  quef- 
^'  tionable  it  might  have  been,  it  is  now  clear  that  a 
*^  purchafer,  or  a  mortgagee,  who  is  a  purchafer  pro 
**  taniOj  though  he  knows  of  the  right  of  dower,  may 
'^  advance  his  money,  and,  taking  /  in  a  term,  may 
^^  avail  himfelf  againft  any  demand  fhe  might  have  of 
**  dower  at  law." 

%  26.  The  dodirine,  that  an  outftanding  term  of  But  does  not 

years  fhall  proted  a  purchafer  from  the  claim  of  dower,  |{^^, 

was  carried  ftill  farther ;  for  it  was  detemuned,  that  a  Brown  ▼. 

fatisfied  term  (hould  even  proted  an  heir  at  law  from   P*^^'*  Ji^^* 

dower.  2  P-  Wm». 

707. 

This  determination  was,  however,  foon  over-ruled, 
and  it  was  refolved,  that  an  outftanding  term  (hould 
not  prote£l  an  heir  at  law  from  dower. 

§  27*  A  term  was  raifed  in  Blackacreyin  truft  to  ia«  Wnr  ▼• 

dcmnify  Mr., Buckley  againft  incumbrances  Which  might  pj^  *"ch«. 

aflfea  Whiteacrey  which  he  had  purchafdd.    The  de-  ^su 

foidant  fFUliam  brought  a  writ  of  dower  of  Blackacn  s.*c/  * 

Mm  2  againft 
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againft  the  plaintifF,  who  was  arfinfant,  and  his^  guar* 
dian  had  let  her  take  judgment  at  law  without  fetting 
up  the  term,  or  taking  any  notice  of  it ;  fo  this  bill 
was  brought  by  an  infant  heir  to  be  relieved  againft 
that  judgment.  It  was  faid  \by  Lord  Keeper  Wright^ 
that  this  cafe  was  the  fame  with  Lady  Radnor^^s  and 
if  fhe  could  not  be  relieved  as  plaintiff,  it  muft  be  for 
want  of  equity,  and  therefore  the  plaintiff  mud  be  re- 
lieved againfl  her,  when  flie  is  defendant.  Nor  was 
there  any  difference,  in  reafon,  between  a  tenant  by 
the  curtefy,  and  a  tenant  in  dower ;  but  one  had  been 
adjudged  one  way,  and  the  other  another.  And  Lady 
Radnor  %  cafe  having  been  affirmed  in  the  Houfe  of 
Lords,  the  authoiity  was  fo  great  that  it  could  not  be 
got  over.  And  it  ^ad  always  been  admitted,  that  an 
unlatisfied  mortgage  ihall  not  ftand  in  a  dowrefs's  way, 
but  that  fhe  ihall  redeem  :  but  this  is  not  a  mortgage, 
but  a  term  to  indemnify  a  purchafer  ;  and  it  mufl  con- 
tinue fo,  and,  fubjed  to  that^  it  muft  be  in  truft  for 
the  hein 

At  a  rehearing  of  this  cafe  before  Lord  Keeper 
Harcourtj  Lady  Williams  counfel  cited  the  cafes  of  Por* 
ter  and  Hammond^  Snell  and  Clay,  Pemberton  and  Jat'- 
vellp  and  infilled,  that  Sir  J?.  Wray,  who  was  but  a 
volunteer,  fhould  not,  in  equity,  be  relieved  againfl  a 
dowrefs ;  and  that  the  cafe  was  different  from  Lady 
Radnor  and  Vandebendyj  in  regard  Vandebendy  was  a 
purchafer.  To  which,  it  was  anfwered,  that  if  Lady 
Williams  had  been  plaintiff  in  the  original  bill  in  equit]^^ 
fhe  could  not  be  relieved  ;  forafmucfa  as  the  99  years 
term  mufl  have  fubfifled'  as  well  for  tiie  benefit  of  the 

devifee 
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devifee  as  of  the  heir  at  law.  That  it  was  the  fame  in 
reafon  with  Lady  Radnor*^  cafe ;  and  that  the  term  for 
99  years  was  prior  to  the  marriage,  and  fo  the  hufband 
only  feifed  of  the  reverfion  in  fee  during  the  cover- 
lure  J  that  as  to  Vandebendyh  being  a  purchafer,  he 
he  was  fo,  with  full  notice  of  dower ^  and  got  in  the 
term  to  protefk  him  againft  the  dowrefs ;  and  there- 
fore, having  notice^  he  was  to  be  confidered  only  as  a 
volunteer :  that  in  dower,  where  the  hulband  was  feif- 
ed of  the  reverfion  in  fee,  expedant  upon  a  term  for 
years,  the  plaintiff  might  indeed  recover  judgment  5 
but  the  writ  of  feifm  was  not  to  be  awarded  until  the 
term  ended, 

■♦ 

Lord  Keeper  Wrighf%  decree  was  reverfed,  and  the 
truft  term  removed  in  favour  of  Lady  Williams. 

%  28.  In  a  late  cafe,  it  was  a  queflion,  whether  the   Nor  the 
affignees  of  a  bankrupt,  by  taking  an  affignment  of  a   ^^  Bimkrupt. 
mortgage  term  prior  to  the  title  of  dower,  fliould  pro-   ^  yj„^  ^i,^ 
teft  their  eftate  from  dower.      It  was  infifted,  that   227. 
creditors  and  affignees  of  bankmpts  (land  only  in  the 
place  of  a  bankrupt ;  and,  fincefuch  affignment  to  the 
bankrupt  himfelf,  or  his  heirs,  would  not  proteft  the 
eftate  from  the  title  of  dower,  in  the  hands  of  the  heir, 
neither  will  it  proted  the  eftate  in  the  hands  of  a  bank- 
rupt's creditors,  or  the  affignees  of  the  commiffioners« 
And  this  differs  the  prefent  cafe  from  .  the  cafe  of 
Lady  Radnor  v.  Vandebendy^  where  it  was  held  that 
fuch  a  term  ihould  prote£t  the  efUte  from  dower  in 
the  hands  gf  a  purch^er 
.     -  Wm3  It 
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It  was  decreed,  that  the  plaintiff  ihould  be  let  into 
her  dower,  keeping  down  the  intereft  of  a  third  part, 
of  the  mortgage. 

%  29.  A  truft  term  {landing  out  in  a  truftee  to  at* 
tend  the  inheritance,  will  not  proteft  a  purchafer  from 
the  claim  of  dower,  where  it  has  not  been  affigned  to 
a  truftee  for  fuch  purchafer. 

« 

5  30.  In  a  cafe  which  arofe  laft  year,  the  queftion 
was,  whether  a  purchafer  could  proteA  hlmfelf  againft 
a  claim  of  dower,  by  a  term  attendant  upon  the  inherit- 
ance, of  which  he  had  not  procured  an  affignment 
(o  a  truftee  for  himfelf. 


Sir  William  Grant  M.  R„  ftated  his  opinion  to  be, 
that,  without  an  affignment  to  a  truftee  for  the  pur- 
chafer, the  term  did  not  exclude  the  claim  of  dower. 
He  obferved  that,  at  law,  all  terms  were  confidered  as 
terms  in  grofs,  and,  therefore,  every  exifting  term, 
without  regard  to  the  purpofe  for  which  it  was  created, 
prevented  a  dowrefs  from  having  any  legal  benefit  from 
her  recovery  in  dower ;  for  fhe  recovered  with  ftay  of 
execution  during  the  term:  but  equity  regarded  the 
purpofe  for  which  the  term  was  created  and  fublifted  ; 
and  if  it  was  only  for  the  benefit  of  the  owner  of  the 
inheritance,  it  was  confidered  as  part  of  the  inheritance, 
not  indeed  abfolutely  merged,  but  fo  attendant  upon, 
as  to  follow  and  accompany  it,  and  every  right  and 
^ntereft  growmg  out  of  it,  either  by  operation  of  law, 
or  by  voluntary  agreement  of  parties.    Equity  ought 

not» 
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not,  therefore,  to  permit  fuch  a  term  to  be  in  any  cafe 
ufed  againfl  the  owner  of  the  inheritance,  either  of  the 
^hole,  or  a  part  of  the  inheritance ;  for  the  ufes  adapted 
and  accommodated  themfelves  to  all  the  interefts  which 
arofe  out  of  that  inheritance,  with  which,  in  contem- 
plation of  equity,  the  term,  for  moft  pui^ofes,  was  con* 
fidered  incorporated.  Every  defcription,  therefore,  of 
cwnerftdp,  fhould,  in  its  order,  defign,  and  propor* 
tion,  have  a  ufe  in  the'-term,  commenfurable  with  the 
intereft  exifUng  in  the  inheritance.  Therefore,  when 
dower  arofe,  the  term,  in  a  proportion,  was  juil  as 
much  attendant  upon  the  interefl:  growing  out  of  the 
inheritance,  as  before  it  was  attendant  upon  the  inhe- 
ritance during  the  hufband's  life.  The  heu*,  therefoi^, 
though  he  could  avail  himfelf  of  the  term  at  law,  was 
not  allowed  in  that  court  to  defeat  the  widow's  claim 
to  dower  \  for,  having  a  certain  quantity  of  interefl, 
equity  muft  confider  her  as  having  correfpondent  in- 
terefts in  the  term»  When  the  hufband  conveyed  to  a 
purchafer,  and  the  wife  did  not  by  fine  join,  nothing 
pafled  but  the  eflate  the  hufband  had,  that  is,  an 
eftate  fubje&  to  dower.  The  right  to  dower  remained 
juft  where  it  was.  The  purchafer  flood  precifely  in 
the  place  of  the  hufband.  The  outflanding  term  would 
accompany  the  inheritance  thus  conveyed,  in  the  mode 
and  manner  in  which  it  was  attendant  upon  the  fame 
inheritance,  before  it  was  conveyed.  The  term  being 
a  mere  acceflbry,  the  operation  of  the  conveyance  wag 
purely  derivative  and  confequential.  It  was  not  pofli- 
ble  that  a  greater  intereft  could  be  incidentally  acquired 
under  the  term^  than  dire&ly  in  the  freehold* 

Mm  4  That 
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That  the  whole  dodrine  upon  this  fubjed  was  did 

cufled  by  Lord  Hardwicke  in  Willougbby  v.  Willoughbfy 

Tit.  i^  ph.5.   where  his  L.ordfhip  noticed  the  opinion  of  fome  c<m- 

veyancers,  that  where  there  was  a  term  of  which  the 
truft  was  already  declared  to  attend  the  inheritance,  it 

* 

was  not  neceflary  to  difturb  it,  and  take  an  alignment 
to  new  truftees  ;  and  (hewed  that  not  to  be  generally 
true.  But  if  there  were  antecedent  incumbrances, 
nothing  but  an  affignment  could  proted  againft  them ; 
and  -he  conceived  dower  to  be  fuch  an  intereft  as  could 
be  guarded  againft  only  by  an  affignment^ 

His  Honour  concluded,  as  to  this  point,  by  faying, 
jhat,  from  the  whole  tenor  of  the  judgment  in  Swan^ 
Apic,  f,  14*     nock  V.  Liffordy  it  appeared,  that  the  term  did  not  ex- 
clude dower :  and  decreed  that  the  widow  was  entitled 
to  dower  {a). 

CoTtf fy  not         §  1 1 .  It  has,  however,  been  determined,  that  a  te, 

barred  by  a  ^  ^  '  '  *^  ^  ^ 

Icrm.  nant by  the  curtefy  Ihall  have  the  aid  of  equity,  againft 

^"v  ^  ^-  9'*^'  ^  ^ft  term,  affigned  in  truft  to  attend  the  inherit^ce, 

and  fet  up  againft  him  by  the  heir  at  law« 


/ 


Where  in  S  ^2.  In  confequence  of  the  doftrine  ftated  in  ch.  a. 

Term  is  a        §  32.  it  was  formerly  held,  that  if  a  defendant  in  ejed:-i 
mctit!!  "^^  "     Tdtiit  could  (hew  that  there  was  an  outftanding  term 

for  years  vefted  in  a  third  perfon,  to  the  pofieflion  of 
which  the  plaintiff  was  not  entitled,  fuch  plaintiff  coul4 
not  recover* 

{a)  I  am  indebted  to  the  politenels  of  Mr.  yefey  for  the  peruU  of 
|n^  Dpte  of  this  cafe,  from  which  the  above  abflraft  has  been  taken. 


\^ 
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In  the  fame  manner,  where  a  defendant  could  fhew 
that  there  was  an  outftanding  term,  of  which  the  trufls 
were  not  completely  fatisfied,  this  would  alfo  operate    . 
as  a  bar  to  the  plainti£ 

§  33*  But  in  a  modem  cafe,  it  was  determined  by  DoecxDrm. 

Lord  Mansfieldy  that,  although  there  was  an  unfatisfied  v/pe^et* 

UQtftanding  term,  yet,  if  the  plaintiff  admitted  the  *  '^  ^"^^  ^* 
charge  for  which  the  term  was  created,  and  claimed 

fvibjeft  to  the  charge,  the  truftees  not  afferting  their  / 
title,  he  fliould  recover, 

S  ^4*  This  do&rine  has,  however,  been  altered  by   DofcxDtm. 

W    /IT/I 

g  fubfequent  deierminatioq,  in  which  it  was  refolved^   r.  Stafile, 
that  a  fatisfied  term  may  be  prefumed  to  be  furrender-  ^^  ^™  ^' 
ed ;  but  that  an  uniatisfied  term,  raifed  for  the  purpofe 
of  fecuring  an  annidty,  may  be  fet  up,  during  the  life 
pf  the  annuitant,  as  a  bar  to  a  plaintiff  in  eje&ment, 
^en  though  he  claims  fubjed  to  the  charge* 

S  35.  In  another  modem  cafe.  Lord  Kenyan  difeded   Doc  ▼. 
^  jury  to  prefume  that  an  old  fatisfied  term  was  fur-    y  T^^fTRcp, 
rendered  to  the  cejiuique  ufe,     Saying,  that  he  had  ^-  • 
grounded  himfelf  upon  the  dodrine  laid  down  by  Lord 
Mansfield  in  the  cafe  of  l^ade  v.  Holford^  which  was    Bullcr*gN.P. 
not,  as  ha4  been  fuppofed,  that  an  eje£hnent  might  be 
maintained  upon  a  mere  equitable  title,  which  would 
remove  antient  land  marks  in  the  law,  and  create  great 
confufion ;  but  that,  in  all  cafes  where  truftees  ought 
to  convey  to  the  beneficial  owner,  he  would  leave  it 
to  the  jury  to  prefume,  where  fuch  prcfumption  might 
\t  xeafonably  made,  that  $hey  had  conveyed  accord- 
•        •  mgly. 


no. 
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ingly^  in  order  to  prevent  a  joft  title  from  being  de« 
feated  by  a  matter  of  form. 

Goodtitk  S  36*    But,  in  a  fubfequent  cafe,  it  dwls  faid,  that 

7  Term  R.      although,  under  certain  circunutances,  a  jury  may 
^^*  prefume  a  fatisfied  term  to  have  been  furrendered  to 

the  cejhdque  ufe,  yet,  if  no  fuch  prefumption  be  made, 
and  it  appears  in  a  fpedal  verdid  iii  ejedment  that 
fuch  a  term  is  ilill  outfianding  in  a  truftee,  viho  is  not 
joined  in  bringing  the  ejedment,  the  ce/iuiqtte  ufe  can* 
not  recover. 
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TRUST. 


CHAP.  IV. 

Of  the  Ejlate  and  Duty  of  Trujiees. 


§   I.  EftateqfTrufiees, 

6.  No  Aa  of  a  Truflee  Jball 
prejtu&ce  the  Trufi. 

8.  Exceptions. 

9.  Conviyanee  witbout  Notice, 
11.  IVhcre    Purthafers     from 

Iruftees  are  liable  to  the 
Trujs. 

3 1 .  Attainder  of  the  Truftee, 

32.  Death  of  the  Truflee  with' 

out  Heirs, 

33.  TrufUes  have  equal  Power. 

34.  Not  to  derive  any  Benefit 

from  the  Truft. 


35.  Where  a  Trufiee  may  .pur* 

chafe  the  Trujl  Eftate. 
43.  Bound  to  reimhurfe  the  Cef 

tutque  Trufi. 
47.  Not  allowed  for  Trouble, 
49.  But  allowed  for  Cojls, 
5a.  Where  a  Truflee  refufes  to 
accept  a  Truft  he  mufi 
releafe,    ^ 
53*  Truftees    Sf charged     and 
others   ajbpdnted  hy  the 
Court  ef  Cbasuery* 


Sedion  i. 

A  TRUST  eilate  being  now  confidered,  in .  fome  Eftatc  of 
refpe&s,  as  fimilar  to  what  a  ufe  was  before  the  Tniftccs. 
ftatute  27  Hen.  8.,  it  follows  that  truftees  are  now  in 
the  lame  fituation  as  feoffees  formerly  were.  And, 
therefore,  it  is  ftill  held,  in  conformity  to  the  antient 
dodrine  of  ufes,  that  pernancy  of  the  profits,  execution 
of  eftates,  and  defence  of  the  land,  are  the  three  great 
properties  of  a  truft.  So  that  the  Court  of  Chancery 
will  compel  truftees,  ift.  To  permit  the  cefttdqtte  truft 
to  receive  the  rents  and  profits  of  the  land.  2dly,  To 
execute  fuch  conveyances  as  the  ce/hd^ue  truft  ihall 

dired* 
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dlred.  And,  3(lly,  To  defend  the  title  in  a  court  of 
law  or  equity, 

§  2.  The  neceflity  that  the  truftee  fhould  exeoute 
conveyances  of  the  land  arifes  from  this  circumflance ; 
that  as  the  legal  eftate  is  veiled  in  the  truftee,  who  is 
confidered,  in  a  court  of  law,  as  the  real  owner  of  the 
land,  it  follows  that,  although  the  cejhuque  truft  can 
alone  difpofe  of  his  equitable  intereft,  yet  he  cannot 
convey  the  legal  eftate  in  the  land,  without  the  afliftance 
of  the  truftee ;  and,  therefore,  where  the  cejiuique  truft 
has  the  abfolute  intereft  in  fee-fimple  in  the  truft,  he 
can  compel  the  truftee  to  convey  the  legal  eftate,  either 
to  himfelf  or  to  any  other  perfon, 

%  P.  Wmi.  S  3.  The  cejiuique  truft  is  only  entitled  to  a  convey- 

'^^'  ance  where  the  whole  of  the  truft  belongs  to  him.  But 

if  lands  are  devifed  to  truftees,  in  truft  to  pay  an- 
nuities, and  fubjeft  thereto  in  truft  for  A.  B.^  the  legal 
eftate  cannot  be  taken  from  the  truftees,  while  the  an-« 
nuities  arc  fubfifting. 

I  Ab.  Eq.  §  4«  Where  there  is  a  cejiuique  truft  in  tail,  he  may 

(vnis.  \  xL  ^^^  ^^  ^^  truftee  to  convey  the  legal  eftate  to  him ; 

Bottler  f.  ^d  ao  one  can  afterwards  prevent  him  from  levying 

1  Bro.  Rep.  a  fine  or  fuffermg  a  recovery. 

Vide  Tit.  31.       S,5*  1^1^^  truftees  are  enabled,  by  a  modem  afit 

of   parliament,  to  convey  lands .  whereof   they  are 

£eifed   in  truft  under  the  dire&ion  of  the  Court  of 

•  «•  . 

Chancery. 
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§  6.  It  is  a  rule  in  equity,  that  no  ad  of  a  truftee  No  Aft  of  a 

fhall  prejudice  the  ceftuique  truft.     And,  therefore,  if  prejudice  the 

a  truftee  conveys  away  the  truft  eftate,  for  a  fiill  con*  ^'""^* 

fideration,  to  a  perfon  wjio  has  notice  of  the  truft,  the  ^^^\[  ^  '  '* 
purchafer  will  be  confidered  in  equity  as  a  truftee  for 

the  ceftuique  truft.     Nor  fhall  the  forbearance  of  truf-  3  P.  Wm«, 
tees,  in  not  doing  what  it  was  their  office  to  have  done, 
prejudice  the  cejluiqne  trufts;    fince,  at  that  rate,  it 

would  be  in  the  power  of  truftees,  either  by  doing  Banks  r. 

,  ,i_«i  rroi  -1  r  Sutton,  2  P. 

or  delaymg  to  do  tneir  duty,  to  affea  the  nghts  of  Wmi:  706, 
other  perfons.     Wherefore  the  rule  in  all  fuch  cafes 

is,  that  what  ought  to  have  been  done,  fliall  be  taken  Allen  v. 

as  done;  and  a  rule  fo  powerful  it  is,  as  to  alter  the  xit.  ^V* 

very  nature  of  things — to  make  money  land,  and,  on  ^^*  '^' 
the  contrary,  to  turn  land  into  money. 

S  7.  One  of  the  principal  inconveniencies  of  ufes 
was,  that  the  eflate  of  feoffees  to  ufes  became  fubjeft 

to  all  their  legal    incumbrances.      But,    upon    the  i  P.  Wmi. 

2*78 

cflablifhment  of  trufts,  it  was  fettled,  that  a  truft  eftate  ,  __^  ^|g^ 

fhall  not  be  fubieft  to  the  debts  or  other  incumbrances  ^^^^  ^• 

of  the  truftee,  to  the  dower  of  the  truftee's  wife,  or  to  2  Frccm.  R. 

the  curtefy  of  the  truftee's  hufband.  ^^' 

§  8.  There  are,  however,  fome  exceptions  to  the  Exceptlom. 
rule,  thit  a  truftee  cannot,  by  any  aft  of  his,  preju* 
dice  .the  intereft  of  the  c^uique  truft,  in  th^  eftate. 

§  9.  Thus,  if  the  truftee  be  in  the  a£tual  pofTeflion  Con»cyinoe 

of  the  eftate,  (which  fcarce  ever  happens),  and  conveys  ^Jotlcc. 

it  for  a  valuable  confideration  to  a  purchafer,  who  has  p      q^_^ 

no  notice  of  the  truft,  fuch  purchafer  will  be  entitled  to  1  P-  VVnas* 

hold  ''^- 


54« 
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hxAA  the  eftate  againft  the  ee/hdque  tnift ;  becaufe  it 
is  a  rule  in  equity,  that  an  innocent  purchafer  fhall  in 
no  cafe  hare  his  title  impeached.  But  the  truftee  will 
be  compeUedy  in  equity,  to  make  a  full  compenfation 
to  the  eefttdfue  truft. 


1  P.  Was. 
278. 


$  10.  If  a  truftee  mortgages  the  eftate  to  aperfon 
who  has  no  notice  of  the  truft,  fuch  mortgagee  will  be 
allowed  to  hold  againft  the  cejiuique  truft ;/  becaufe 
mortgagees  are  confidered  as  having  a  fpecific  lien  on 
the  eftate :  whereas,  it  has  been  obfenred,  that  eftates 
iield  in  truft,  are  not  fubjed  to  the  judgment  or  fpeci- 
alty  debts  of  the  truftee,  becaufe  creditors  of  this 
latter  kind  have  only  a  general  lien* 


Where  PUr- 
chalenfrom 
Tniftcet  are 
Kabk  tothe 
Traill. 


$11.  We  have  feen^  that  a  purchafe  from  a  truftee, 

* 

with  notice  of  the  truft,  is  a  fraud,  even  though  the 
purchafer  fhould  pay  a  valuable  confideration.  But 
where  a  truftee  is  authorized  to  fell,  fuch  a  purchafe  is 
not  fraudulent.  There  are,  however,  many  cafes,  in 
which  a  purchafer,  with  notice  of  a  truft  eftate,  is  an« 
fwerable  for  a  truftee,  and,  therefore,  bound  to  fee 
that  his  money  is  applied  in  execution  of  the  truft. 


Danch  ▼• 

Kent» 

I  Vein.  260. 

SpaldiDg  ▼.. 

Shalmory 

I  Vera.  301. 


S  I  a.  Thus,  where  a  perfon  conveys  or  devxfes  his 
eftate  to  truftees,  upon  truft  to  fell,  for  payment  of 
certain  debts  fpecified  in  the  deed  or  will,  or  in  any 
fchedule  annexed  thereto,  a  purchafer  is  bound  to 
fee  that  his  money  is  applied  in  payment  of  thofe 
debts. 


5  13.  Where 
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§  13.  Where  a  decree  was  made,  and  dire£Hons  for   Lloyd  v.     " 
a  fale  or  mortgage,  and  that  the  money  fhould  be  ap-   ^  y^f.  ^^3^ 
plied  in  paynmt  of  debts,  which  were  afcertained  by 
a  report  of  the  Mafter,  Lord  Hardwicke  decreed^  that 
a  purchafer  under  that  decree  was  bound  to  fee  to  the 
application  of  his  money. 

§  14.  On  the  other  hand,  it  has  long  been  fully  i  Vef.  173. 

eftablifhed,  that  where  lands  are  direfted  to  be  fold  G™yJ„J" 

for  payment  of  debts  generally,  without  any  fpecifica-  iBro.R.i86. 

tion  01  fuch  debts,  a  purchafer  is  not  bound  to  fee  to  y.  Curtis, 

the  application  of  his  purchafe  money.  3  B^*  ^*  9^* 

$  1 5.  Legacies  (land  upon  the  fame  ground  as  fpe- 
dfied  or  fcheduled  debts ;  and  therefore  a  purchafer 
(hould  fee  that  his  money  is  applied  in  payment  of 
them.  But  where  a  trufl  is  created  for  payment  of 
debts  and  legacies,  a  purchafer  is  not  bound  to  fee  that 
his  money  is  applied  in  payment  of  the  legacies. 

%  16.  Thus,  where  a  perfon  devifed  his  real  eilates  RojKrsv. 
to  truftees  to  fell  and  pay  his  own  and  his  father*s  debts  ^^^^  ^gg  * 
and  legacies.  Lord  Hardwicke  faid, — *^  The  fubjefting 
*•  the  eftate  to  the  payment  of  legacies,  will  not  make 
**  the  purchafer  anfwerable  for  the  difpofition  of  the 
^^  money,  becaufe  the  legacies  cannot  be  paid  without 
**  the  debts,  and  they  are  not  fpecified.'* 

S  17.  In  the  cafe  of  Jebb  v.  Abbetf^  Lord  Thurlow    i  Bro.  Rep. 
is  reported  to  have  faid, — ^^  Where  debts  and  legacies   Eait."* 
**  are  charged  on  lands,  the  purchafer  will  hold  free 

8  "  from 


544  TiiU  Itt.    Ttu/l.     Cb.  iV.  §  i^—i6. 

^^  from  the  claim  of  the  legatees ;  for,  not  being  botmci 
'^  to  fee  the  difoharge  of  debts,  he  cannot  be  expe£ked 
*^  to  fee  the  difcharge  of  legacies,  which  cannot  be  paid 
«  till  after  the  debts/' 

1<L  And  in  the  cafe  of  Beyon  v.  GolUm^  the  bill  was  di& 

mifled  as  to  the  purchafers,  with  cofts,  they  not  being 
bound  under  the  charge,  to  fee  to  the  application  of 
the  purchafe  money. 

Cglp^pcrv.  S  *8.  Where  a  perfon  devlfed  his  real  eftate  to  his 

Ca."*!!?.   ***   executors,  to  be  fold  for  payment  of  debts,  in  cafe  his 

perfonal  eftate  fhould  be  deficient,  it  was  held,  that  a 
purchafer  was  not  bound  to  inquire  whether  there  was 
a  deficiency  of  the  perfonal  eftate  or  not,  for,  if  the 
perfonal  eftate  was  fufEcient,  yet  he  ihould  hold  the 
lands  purchafed  againft  the  heir ;  and  the  heir  fhould 
have  his  remedy  againft  the  executor.  But  if  there  be 
%  lis  pendens  between  the  heir  and  executor,  to  have 
an  account^  it  is  fufEcient.  notice  in  law,  without  adual 
notice  of  the  fuit,  fo  that  a  purchafer  takes  at  his 
peril. 

S  19.  Where  a  perfon  charges  a  chattel  real  with 
the  payment  of  a  particular  debt,  or  bequeaths  it  fpe* 
cifically,  this  will  not  fubjeft  a  purchafer  of  fuch  chat^ 
ttil  to  fee  to  the  application  of  his  purchafe. 

Ewer  T.  §  ^*  One  pofleiTed  of  a  term  for  years,  devifed  it 

Wrn^j*  8  ^*    ^^  ''•*  ^^  ^^  indebted,  having  made  J5.  cxequtor* 

B.  fold  the  term,  upon  which  A.  brought  a  bill  againft 

5  ^ 
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the  purchafer,  infifting,  that  the  term  being  devifed  to 
him,  the  executor  was  but  a  truftee  for  ,him :  and, 
that  the  purchafer  muft  have  notice  of  this  truft,  and 
confequently  muft  take  fubjefl:  to  the  truft. 

Sir  J.  Jekyll^  M,  R, — *'  I  remember  it  to  have  been 
**  once  ruled,  that  an  executor  could  not  make  a  good 
"  title  to  a  term  to  a  purchafer  ;  and  that  was  in  the   2  Vcrn.  444. 

«  cafe  of  Major  Billv.  Humble.     But,  fince  that,  I   Bro.ParlCa, 
,     .  ^o^*  ?•  P*  5* 

**  take  It  to  have  been  refolved,  and  with  great  reafon^   Savage  v. 

Humble 

*^  that  an  executor,  where  there  are  debts,  may  fell  a   §,  c,    * 

"  term ;  and  the  devifee  of  the  term  has  no  other  re- 

"  medy,  but  againft  the  executor,    to   recover  the 

"  value  thereof,  if  there  be  fufEcient  affets  for  the 

**  payment  of  debts.     As  for  the  notice  of  the  will, 

**  and  of  the  devife  of  the  term  to  a  third  perfon,  that 

**  h  nothing,  for  every  perfon  buying  of  an  executor, 

**  where  he  is  named  executor,  muft,  of  necefBty, 

**  have  notice  j    fo  that,  if  notice  muft  be  an  hin- 

*•  drance,  then,  of  confequence,  no  executor  might 

«  felh 

^*  It  is  not  reafonable,  to  put  every  purchafer  of  a 
**  leafe  from  an  executor  to  take  an  account  of  the 
*'  teftator's  debts  j  nor  has  he  any  means  to  difcover 
•«  them. 

**  On  the  contrary,  as  the  whole  perfonal  eftate  of 
*'  the  teftator  is  liable  to  the  debts,  this  leafe  muft, 
**  inter  alia,  of  necefllty  be  liable,  and  therefore, 
*•  may  be  fold  by  the  executor.  If  equity  were 
**  otherwife,  it  would  be  a  great  hindrance  to  the  pay- 

VoL.  I.  N  n  '*  ment  r 
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'^  ment  of  debts  and  legacies;  and  would  lay  an 
**  embargo  upon  all  perfonal  eftates  in  the  hands  of 
**  executors  and  adminiftrators,  which  would  be  at- 
**  tended  with  great  inconveniencies,** 

The  bill  was  difmilTed. 

G)^Td  ^*  5  ^'*  Even  an  affignment  of  a  term  for  years,  by 

I  Aik,  463.     an  executor,  as  a  fatisfaftion  for  a  debt  due  to  the 

affignee  of  the  term  from  the  executor  himfelf,  is  good 
againft  the  creditors  of  the  teftator :  for,  (fays  Lord 
HardwUke)^  **  at  law,  the  executor  has  a  power  to 
'^  alien  the  aflfets  of  his  teftator ;  and  when  they  ai^ 
^*  aliened,  no  creditor  can  follow  them,  for  the  dc- 
^'  mand  of  a  creditor  is  only  a  perfonal  demand  againfl: 
the  executor,  in  refpeft  to  the  aflets  come  to  his 
hands,  but  no  Hen  on  the  aifets^  The  Court  of 
Chancery  will  indeed  follow  aflfets  upon  voluntary 
**  alienation,  by  collufion  of  the  executor :  but,  if  the 
^^  alienation  is  for  valuable  confideration,  unlefs  fraud 
"  is  proved,  the  Court  of  Chancery  fuflfers  it  as  well 
*^  as  at  law,  and  will  not  controul  it ;  for  a  purchafer. 
^*  from  an  executor  has  no  power  of  knowing  the 
**  debts  of  the  teftator :  and  if  the  Court  of  Chancery, 
^'  upon  the  appearance  of  debts  afterwards,  would 
**  controul  fuch  purchafers,  nobody  would  venture  to 
**  deal  with  executors." 

Ante.  §  22.  It  is  faid  by  the  Mafter  of  the  Rolls  in  the  cafe 

of  Ewer  v.  Corbet ^  that  if  an  executor  ihould  fell  a  term 
to  one  who  has  notice  that  there  are  no  debtSj  or  ths^t  all 

the  debts  are  paid,  this  might  be  another  confident 

tion; 
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tioh ;  that  is,  the  purchafer  would  be  anfw6rabk  fot 
his'purchafc  or  mortgage  mdney; 

§  23.  It  is  faid  in  Elliot  v.  Merrymarij  Barn.  78., 
that  where  lands  are  charged  with  the  payment  of  an- 
nuities, thofe  lands  will  be  liable  in  the  hands  of  a 
purchafer :  becaufe  it  was  the  very  purpofe  of  making  Wjmn  tr* 
the  lands  a  fund  for  that  payment,  that  it  ihould  be  a    -  Vcf.Tuii, 
conftant  and  fubfifting  fund*  *30' 

§  24.  It  has  been  long  fettled,  that  where  lands  are  1  Vcm.  30 j. 
conveyed  to  truftees  in  truft  to  fell  and  pay  debts,  if 
more  is  fold  than  is  fufEcient  to  pay  the  debts,  that 
(hall  not  turn  to  the  prejudice  bf  the  purchafer,  for  he 
is  not  obliged  to  enter  into  the  account,  and  the  truf* 
tee  cannot  fell  juft  fo  much  as  is  fufEcient  to  pay  the 
debts* 

§  25.  In  a  cafe  where  lands  were  by  will  direfted  to   Lutwych  i. 
be  fold  for  payment  of  debts,  and  a  decree  made  in   ^  Brb/ll.  - 
Chancery,  that  the  eftate  fhould  be  fold  for  payment  *48* 
of  debts,  a  purchafer  under  the  decree,  excepted  to 
<:omplete  his  purchafe,  becaufe  more  of  the  eftate  was 
fold  than  was  neceifary. 

Lord  Thurlow  faid,^-»-"  If  the  mafter,  in  felling  the 
whole,  has  confulted  the  convenience  of  the  eftate, 
he  has  aded  right ;  the  power  given  to  the  truftces 
Was,  to  fell  the  whole,  or  fuch  part  as  might  be 
expedient.  The  court  has  decreed  in  the  fame  way, 
*•  and  the  mafter,  witih  the  confent  of  the  parties  in- 

N  n  a  "  terefted, 
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•*  terefted,  has  fold  the  whole,  a  purchafer  cannot 
•*  come  in  to  objccl  to  it."  The  exception  was  cUFer- 
Ailed» 

§  26.  Where  eftates  are  cpnveyed  or  devifed  to 
truftecs,  upon  truft  to  fell  and  apply  the  money  for 
any  particular  or  fpecific  purpofe,  a  purchafer  oT  the 
eflate,  with  notice  of  the  truft,  is  bound  to  fee  to  the 
application  of  the  money,  for  the  purpofes  mentioned  in 
the  deed  or  will ;  for  if  thofe  purpofes  are  not  fulfilled 
by  the  truftee,  the  eftate  purchafed  will  ftill  be  liable 
to  them,  in  the  hands  of  the  purchafer. 


Cottrdl  Y.  §  ay.  Thus,  where  lands  were  vefted  in  truftees  by 

Hampfon,        ^q^  ^f  parliament,  to  be  mortgaged  for  the  raifing  a 

fum  of  money  to  rebuild  a  printing-houfe,  it  was  de- 
^  creed,  that  the  mortgagee  was  bound  to  fee  the  money 

applied  accordingly. 

4Vcf.jun*  S  ^^*  Lord  Kenyon^  when  maflcr  of  the  rolls,  in- 

^^'  clined  ftrongly  to  the  opinion,  that  where  truftees  have 

power  to  fell,  they  muft  have  the  power  incident  to 
the  charafter,  viz.  the  power  to  give  a  difcharge  for 
the  purchafe  money :  but  this  point  was  not  decided. 

§  29.  It  is  the  ufual  pradice  to  infert  a  claufe  in 
all  deeds  by  which  truftees  are  directed  to  fell  lands^ 
declaring  that  their  receipts  fhall  be  a  fufficient  dif- 
charge to  the  purchafers,  who  fhall  not  be  anfwerable 
or  accountable  for  the  mifapplication  or  nonapplication 
of  the  purchafe  money.    And  it  is  fully  eftablifhed, 

that 
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that  where  a  claufe  of  this  kind  is  inferted  in  a  deed  or 
vn\[^  by  which  truits  ard  created,  truflees  may  make  a 
good  title  to  a  purchafen  But,  in  a  cafe  of  this  kind, 
all  the  truflees  who  accept  the  truft,  muft  join  in  the 
receipt. 

§  :?o.  Mrs.  Crewe  conveyed  real  eftates  to  the  ufe  of  Crewe  y. 
herfelf  for  life,  remainder  to  three  perfons,  thjir  heirs  ^  Vcf.  j'nn. 
and  affigns,  in  truft  to  fell,  with  a  provifo,  that  the  ^'^' 
receipts  of  thofe  three  perfons  fhould  be  a  fufEcient 
difcharge  to  the  purchafers,  who  fhould  not  be  anfwer- 
able  for  the  application  of  the  purchafe  money.     One 
of  the  truflees  died,  another  being  unwilling  to  a£l  in 
the  trufl,  conveyed  the  premifes  to  the  remaining  truf- 
tee,  who  fold  them-     The  purchafer  refufed  to  take 
the  conveyance,  unlefs  the  truflee  who  had  conveyed 
his  interefl  would  join  in  the  receipt  for  the  purcha£b 
money,  which  he  declined. 

A  bill  was  filed  to  compel  a  fpecific  performance  of 
the  agreement.  The  defendant  fubmitted,  that  the 
receipt  for  the  purchafe  money  ought  to  be  figned  by 
both  the  furviving  truflees. 

Lord  Loughborough. — ^^  I  do  not  feel  it  is  poflible  to 
•^'  help  the  plaintiff.  If  he  had  renounced,  as  in  that 
'"  cafe  that  has  been  put,  (Sm//A  v. .  Wheeler^  i  Vent*  Infn 
"  i3o0>  he  might  diffent,  when  no  eflate  paffes.  The 
**  whole  eflate  would  have  been  in  the  plaintiff,  exadly 
^^  as  if  the  two  other  truflees  had  died  in  the  life  of 
^  the  teflator,  he  would  have  been  the  only  perfon ; 

N  n  3  "  but. 


5S9 


Title  Xn.    Truji.    Cb.  iv.  §  30 — 2>h 

♦*  but,  according  to  the  way  they  have  managed  it, 
**  he  has  accepted  the  truft,  and  conveyed  away  the 
**  eftate ;  that  part  of  the  truft  that  confifls  in  the  ap- 
**  plication  of  the  money,  he  could  not  convey  away. 
**  The  hazard,  probably,  is  not  great;  but  I  do  not 
**  know  how  to  make  the  purchafer  run  the  hazard. 
"  Taking  the  title  with  the  knowledge  of  the  truft^  he 
**  would  be  bound  to  fee  the  application  of  the  money. 
^?  I  do  not  feel  that  I  can  make  the  purchafer  pafs  over 
♦*  this  objeftion.*^ 


^ttiindcr  of 
Truilce. 

Treat,  of  Eq. 
I>t2.  C.7.  f.  1. 


531.  Where  a  truftee  is  attainted  of  treafon  or  fe- 
lony, the  legal  eftate  becomes  forfeited  to  the  crown : 
and  it  having  been  formerly  eftablifhed,  that  the  king 
could  not  be  feifed  to  a  ufe,  it  was  held  in  analogy  to 
that  principle,  that  the  king  is  not  bound  to  execute 
a  truft  in  equity:  and,  therefore,  in  a  cafe  pf  th|s 
kind,  the  ce/iuique  truft  muft  loofe  his  eftate. 


Death  of  the 
Truftcc  with' 
Qift  Hein. 


S  32.  Where  a  truftee  ^es  without  heirs,  by  which 
the  lands  efcheat  either  to  the  king,  or  to  the  lord  of 
%uhom  the  lands  are  held,  (he  cejluiquc  truft  cannot  com- 
pel the  lord  to  execute  the  truft,  The  lyng  i§  jtuthq- 
rizcd  by  the  ftatute  39  and  40  Geo.  3,  c.  88.  f.  i  2.,  to 
execute  ^  truft  where  the  legal  eftate  becomes  vefted  in 
the  crown,  by  the  death  of  the  truftee  without  heirs. 
But  there  is  nothing  in  the  jift  to  oblige  the  crown  to 
execute  the  truft. 


Truftcea 
have  equal 


5  33.  Truftees  have  all  equal  power,  intereft,  and 
ftu^ority,  and  canndt  ^Q  feparately^  but  mvtft  all  join. 
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both  in  conveyances  and  receipts.     It  fliould,  however.    Vide  i  P. 
be  obferved,  that  although  two  truftees  join  in  a  re^    ^Bro.  Rep. 
ceipt,  where  the  money  is  in  fad  paid  to  one  of  tftem,   5^^ 
yet  the  truftee  who  adually  received  the  money  will 
only,  in  general,  be  accountable.     And  in  all  deeds 
by  which  trufts  are  created,  a  claufe  is  inferted,  that 
each  truftee  fhall  only  be  accountable  for  fuch  funis  of 
money  as  fhall  adually  come  to  his  hands.     And  it  has    Banlctt  v. 
been  determined  in  a  modern  cafe,  that  this  does  not    ,  Tcr^^"'ll. 
bind  the  truftees  as  a  covenant,  but  is  a  claufe  of  in-   4^' 
demnity,  and  the  fenfe  of  it  is  tliis,  that  the  truftees, 
and  their  heirs,  Ihall  not  be  accountable  for  more  than 
they  receive.     They  are  accountable  for  what  they  ac- 
tually receive,  but  not  as  under  a  covenant. 

§  34.  The  Court  of  Chancery  will  not,  in  any  cafe.  Not  to  de- 

permit  a  truftee  to  derive  a  benefit  from  his  truft ;  and,  ""^^g  ^V  ^^' 

therefore,  if  a  truftee  compounds  a  debt,  or  buys  it  a  Truft. 

for  lefs  than  is  due  on  it,  he  fhall  not  derive  any  ad-  3  ^^  Wmt. 

vantage  to  himfelf  from  fuch  s^  tranfaftion.     But  where  Forbes  v. 

a  truftee  releafcs  or  compounds  a  debt,  if  it  appears  to  ^^^  '  ^**^' 
have  been  done  for  the  benefit  of  the  truft  eft  ate,  the 
truftee  will  be  excufed.                                         ' 

§  35.  It  was  formerly  held,  that  the  Court  of  Chan-    where  a 
eery  would  not  permit  a  truftee  to  purchafe  any  part    '^ '^u'^*^^  "^»T 
of  a  truft  eftate  for  himfelf,  on  account  of  the  dan-   Truft  Kilatc. 
gerous  confequences  that  might  enfue  from  fuch  a 
pradice. 

S  36.  It  was  declared  by  Lord  Hardwicksj  that  the   Davifon  v. 
court  will  not  fuffer  a  truftee  to  purchafe  the  eftate  t>f   p^^^^r  M  3 

Nn  4  the  Rep.  i7-»3" 
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the  cejiuique  truft  during  his  minority,  though  th<f 
tranfaAion  be  fair  and  honeft,  and  as  high  or  higher  a 
price  given  than  any  other  perfon  would  give.  But  this 
the  court  has  always  difcountenanced,  upon  account 
of  the  general  inconvenience  that  might  happen  from 
bargains  of  this  kind.  But  where  there  is  a  decree  for 
iale  of  the  cejhuique  truft's  eflate,  and  an  open  bidding 
before  the  mafter,  there  the  court  has  permitted  the 
truflee  to  purchafe,  for  that  is  an  open  audion  of  the 
eftate.  But,  at  the  fame  time,  his  lordihip  declared 
the  rule  of  the  court  againft  truftees  purchafing,  die) 
not  extend  to  trufls  for  perfons  of  full  age. 


^ 


Whclpdmlc  ▼. 
Cookfon^ 
I  Vcf.  9. 


S  37.  On  devife  for  payment  of  debts,  the  truftee 
himfelf  purchafed  part :  Lord  Hardwicke  faid  he  would 
not  allow  it  to  Hand  good,  although  another  perfon, 
being  the  beft  bidder,  bought  it  for  him  at  a  public 
fale,  for  he  knew  the  dangerous  confequence :  nor  is 
it  enough  for  the  truftee  to  fay  you  cannot  prove  any 
fraud,  as  it  is  in  his  own  power  to  conceal  it ;  but  if 
the  majority  of  the  creditors  agreed  to  allow  it,  he 
{hould  not  be  afraid  of  making  the  precedent. 


Killick  T. 

4  firo.  R. 
161. 


5  38.  A  truftee,  who  had  afted  improperly  in  other 
refpefts,  bought  a  leafe,  which  was  part  of  the  truft 
property,  at  an  appraifement,  and  afterwards  renewed 
It  in  his  own  name,  and  bought  part  of  the  ftock. 
Decreed,  that  he  fhould  be  a  truftee  only,  and  account 
ior  what  he  purchafed. 


S  39.  In  a  fubfequent  cafe  it  was  held,  that  Aere  is 
BO  general  rule  that  a  truftee  to  fc;ll  fhall  not  be  him- 
felf 
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felf  the  purchafer ;  but  be  ihall  not  thereby  acquire 
g  profit* 

5  40*  An  eftate  was  conveyed  to  fix  pi^rfons,  in  truft  Whichcote  v. 
to  fell  for  the  benefit  of  creditors.  The  ellate  was  put  ,  Vet'jun, 
up  to  audion,  and  purchafed  by  one  of  the  truftees,  74^- 
who  afterwards  fold  it  at  a  profit.  Upon  a  bill  file4 
by  fome  of  the  creditors^  praying  that  this  purch^e  by 
the  truftee  might  be  for  the  benefit  of  the  creditors, 
JLord  Loughborough  faid,  it  was  a  plain  point  of  equity, 
and  a  principle  of  clear  reafoning,  that  he  who  under- 
takes to  z&  for  another  in  any  matter,  ihall  not,  in  the 
fame  matter,  aft  for  himfelf ;  therefore  a  truftee  to 
fell  fliall  not  gain  any  advantage  by  being  himfelf  die 
perfon  to  buy :  he  is  not  afting  with  that  want  of  in- 
tereft,  that  total  abfence  of  temptation,  that  duty  im- 
pofed  upon  him,  that  he  fliall  gain  no  profit.  The 
(Tonfequence  is  beyond  doubt  that,  in  whatever  fhape 
that  profit*  redounds  to  him,  whether  by  management, 
which  is  the  common  cafe,  or  by  fuperior  good  forttme, 
it  is  not  fit  that  benefit  ihall  remain  to  him :  it  ought 
to  be  communicated  to  thofe  whofe  interefts,  being  put 
under  hi$  care,  aflforded  him  the  means'  of  gaining  that 
advantage. 

The  truftee  was  decreed  to  account  for  the  profits 
with  cofts. 

5  41*  In  the  laft  cafe  which  arofe  on  this  point  it 
was  determined,  that  where  a  truftee  purchafes  the 
Iruft  eibte,  ^pwever  fair  the  trania6Uon,  it  muft  be  fub- 

jed 
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jed  to  an  option  in  the  ce/luique  truft,  if  he  comes  in  a 
reafonable  time  to  have  a  re*fale. 


Campbell 
Y.  Walker, 
5  Vcf.  jun* 
678. 


S  42,  A  perfon  devifed  his  cftates  to  two  truftees, 
upon  truft  to  fell.  One  of  the  truftees  purchafed  part 
of  the  eftates  at  audion.  A  bill  was  filed  by  the  re* 
fiduary  legatees,  praying  that  the  fales  might  be  fet 
afide,  and  the  premifes  re-fold.  It  appeared,  upon  the 
evidence,  that  the  fales  were  perfeftly  fair  and  open. 
The  Mafter  of  the  Rolls  faid,  he  would  lay  it  down  as 
a  rule,  that  any  truftee,  purchafmg  the  truft  property, 
is  liable  to  have  the  purchafe  fet  afide,  if,  in  any  reafon* 
able  time,  the  cefiuique  truft  choofes  to  fay  he  is  hot 
fatisfied  with  it :  the  truftee  purchafes  fubjed  to  that 
equity. 


Bound  to 
rcimburfe 
the  Cefiuique 
Truft. 

Board  man  t. 
IViofTinan, 
I  )irj.  R.  68. 


X  Ab.  Eq. 

584,  n. 


It  was  referred  to  a  mafter  to  enquire  whether  it  was 
for  the  benefit  of  the  plaintiffs  that  the  premifes  fhould 
be  re-fold ;  and  if  the  mafter  fhould  be  of  opinion  that 
it  would  be  for  their  benefit,  then  it  was  declared  that 
they  fhould  be  re-fold. 

S  43.  Whenever  truftees  are  guilty  of  a  breach  of 
truft,  the  Court  of  Chancery  will  compel  them  to  re* 
imburfe  the  cefiuique  truft  for  any  lofs  which  he  may 
have  fuftained.  And  if  a  truftee  conceals  any  ad  done 
by  his  co-truftee,  which  amounts  to  a  breach  of  trufl, 
he  will  thereby  make  himfelf  equally  liable. 

S  44.  Lord  Hobart  is  reported  to  have  been  of  opinion, 
that  an  adioa  at  law  might  be  maintained  againft  a 

truftee 
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truftce  for  a  breach  of  truft.    But  this  opinion  is  in-   Stun  v. 
confiftent  with  Lord  Hardwickeh  definition  of  a  truft,   2*Atk.^6i2. 
which  is,  that  it  is  fuch  a  confidence  between  parties, 
that  no  adtion  at  law  will  lie  j    but  that  it  is  merely 
jk  cafe  for  the  confideration  of  a  court  of  equity. 

1i  is,  however,  obfervable,  that  even  in  equity  the 
cejiuique  truft  is  confidered  but  as  a  fimple  contradt 
creditor,  in  refpeft  of  fuch  breach  of  truft;  unlcfs  the    2  Atk.  119. 
truftee  has  acknowledged  the  debt  to  the  truft  eftate      ^^^  *  '^' 
under  hand  and  feal. 


§  45.  And  although  a  truftee  for  the  purchafer  of 
land,  fhouid  buy  land,  it  will  not  be  liable  to  the  truft, 
unlefs  there  are  circumftances  affording  a  prefumption, 
that  it  wa3  purchafed  with  the  truft  money. 

§  46.  Thomas  Lockyevy  being  a  devifee  of  confider-  Pcny  v. 

able  eftates,  in  truft  to  lay  out  the  produce  thereof  in  ^  y  ^''.  ^^ 

the  purchafe  of  lands,  did  purchafe  feveral  eftates,  but  'o^* 
died  without  perfonal  aflets. 

A  bill  was  filed  by  the  cejiuique  truft,  praying  that 
the  deficiency  of  the  perfopal  eftate  of  ThoTims  Lockyer 
fhouid  be  made  good  out  of  the  r^al  eftates  which  he 
had  purchafed.  There  was  no  evidence  that  the  lands 
were  purchafed  with  the  truft  money. 

It  was  contended  on  the  behalf  of  the  plaintiffs,  that 
where  a  man  is  bound  to  do  an  aft,  and  does  what 
fnay  enable  him  to  do  it,  he  ihall  be  taken  to  do  that 


}5^  5r?//^  Xn,     Tri{/1.     Ch.  IV,  §  46—48- 

in  performance  of  what  he  is  bound  to  do,  and  that 
betweeft  reprefentsrtives. 

The  (;ourt  held,  that  the  plaintiffs  had  no  lien  on  the 
cftates  purchafed  by  Thomas  Lockyer,  being  creditors 
by  (imple  contraft  only.  If  there  had  been  any  ground 
to  prefume  that  the  purchafes  had  been  mad^  with  the 
truft  money,  it  would  have  been  otherwife^ 

Not  allowrd         §  47.  It  is  an  eftablifhed  rule,  that  a  truftee  fliall 

have  no  allowance  for  his  care  and  trouble ;  for,  on 

b.i.  C.7.  ft!    pretences  of  this  kind,  the  truft  eftate  might  be  im- 

poverifhed.  Befides  the  great  difficulty  there  might 
be  in  adjufting  the  quantum  of  fuch  allowances ;  efpe- 
pecially  as  one  man's  time  may  be  more  valuable  than 
another's  :  and  there  can  be  no  hardfhip  in  this,  re- 
fpeding  amy  truftee,  who  may  choofe  whether  he  will 
accept  the  truft  or  not. 

EIliTon  ▼.  S  4^*  ^^^  *^^  ^  ^^^  where  there  was  a  diredion  in 

I  V?f'  112       ^  "^^^^  ^^^  ^^^  truftees  fhould  be  paid  for  their  trouble 

as  well  as  cxpence ;  and  it  was  objefted  that  this  might 
be  of  general  prejudice*  Lord  Hardwicke  faid  this  was 
a  legacy  to  the  truftees,  to  whom  the  teftator  may  give 
fatisfaftion  if  he  pleafes.  And  in  Serjeant  i&//'s  will. 
Sir  Richard  Hopkins\  and  in  the  cafe  of  the  Duchefs  of 
Marlborough^  there  was  a  great  allowance  made  for 
their  trouble  j  and  no  inconvenience,  becaufe  it  can 
carry  it  no  farther  than  where  there  are  particular  di- 
reftions.  The  mafter  was  therefore  direfted  to  enquire 
what  the  truftees  lAight  reafonably  deferve  for  their 

trouble, 

4  S  49*  '^  truftee 
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§  49.  A  truftee  will,  however,  be  allowed  all  cofts   Sut  allowed 
and  expences  which  he  has  been  put  to  in  the  execu-   ^         * 

Treat,  of  Eq. 

tion  of  his  truft,  unlefs  he  has  been  guilty  of  improper   b.z.cy.  f.3. 
conduft. 


S  CO.  Thus,  if  a  truftee  fues  in  Chancery  for  the  Amand  ▼. 

'^  -^  .  .  ^  Bradburn, 

truft  eftate,  and  obtains  a  decree  with  cofts,  and,  af-  2  Cha.  Ca, 

terwards,  the  cejluique  truft  exhibits  a  bill  for  an  ac-  *^  * 

count  of  the  truft  eftate,  the  truftee  \rfll  be  allowed,  Trott  ▼. 

in  his  difl)urfements,  his  full  cofts,  and  will  not  be  ,  p,  ^^\x!A. 

concluded  by  the  cofts  that  were  taxed.  780. 

§  51.  tt  is  alfo  a  rule,  that  the  cejluique  truft  ought  2  P.  Wms. 

to  fave  the  truftee  harmlefs  as  to  all  damages  relating  ^^^* 
to  the  truft. 


S  52.  Where  a  truftee  refufes  to  accept  a  truft,  the  Where  a 

ufual  practice  is,  to  procure  him  to  releafe  all  his  eftate  fufes  to  ac- 

and  intereft  to  the  other  truftees.     For  although  a  per-  ^^^^^^  J*^^* 

fon  to  whom  an  eftate  of  freehold  is  limited  may  dif-  rclcafc. 

claim  it  in  a  court  of  record,  and  if  it  is  only  a  chattel,  3  Rep,  26  h. 

may  difclaim  it  in  pais^  yet  it  is  found  more  conveni-  wheeler, 

ent,  th^t  a  truftee  Ihould  releafe  his  intereft..  \^a^%''!^?* 

'  Vide  Tit.  32, 

S  53*  ^^  ^^ve  f«en,  that  the  Court  of  Chancery  Truftees  dlf- 

will  not  fuflfer  a  truft  to  fail  for  want  of  a  proper  truf-  othere  ap" 

tee ;  and,  therefore,  if  a  truftee  refufes  to  accept  a  P'^*"^*^^  ^1  ^ 

/  the  Court  of 

truft,  the  court  will  interpofe,  and  either  appoint  a  Chancery, 

new  truftee,  or  take  upon  itfelf  the  execution  of  the  Ch.  i.  f.  6^. 
truft. 


S  54.  A  per- 
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Travel  v. 
Danvers, 
Rrp.  Temp. 
Finch.  380. 
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■ 

§  54.  A  perfipn,  by  will,  gave^all  his  lands  of  inhe- 
ritance to  two  truftees,  upon  tnift  tot  fell,  and  pay  hi» 
debts.  One  of  the  truftees  defired  to  relinquifh  the 
truft,  and  the  other  was  willing  to  accept  it.  Decr^Mdy 
that  the  truAee  who  defired  to  relinquifh,  ihoul(Ljf^leafe 
to  the  other. 


Uvcdalc  ▼. 
£t(nck» 
2  Cba.  Ca. 
ao. 


§  ^^.  In  a  fubfequent  cafe,  the  Court  of  Chancery 
removed  a  truftee,  though  he  was  willing  to  aft,  the 
other  truftees- having  refufed  to  join  with  him  in  the 
execution  of  the  truft. 


Df  Lambert, 
4  Vcf.  jun, 
59a. 


$  56.  In  a  modem  cafe,  a  decree  w^s  made,  that  a 
woman  who  was  a  truftee^  but  who  had  married  a 
foreigrter,  (hould  be  difcharged  from  the  truft,  though 
fhe  denied  an  intention  olf  quitting  the  kingdom,  and 
defired  to  continue  in  the  truft ;  but  the  court  faid, 
that  there  was  a  great  inconvenience  in  a  married  wo« 
man's  being  a  truftee. 

5  57.  In  all  modem  deeds  of  truft,  there  is  a  provifo, 
that  in  cafe  of  any  truftee  dying,  or  being  defirous  of 
relinquifhing  the  truft,  a  new  truftee  fhall  be  appointed, 
either  by  the  cejluique  truft,  or  the  old  truftees ;  and 
the  property  fhall  be  conveyed  to  fuch  new  tmftee 
jointly  with  the  remaining  truftees.  But  where  this 
claufe  is  omitted,  the  Court  of  Chancery  will  appoint 
a  new  truftee. 


Bucbatian  ▼• 
Hamilton, 
5  Vcf.  jun. 
722. 


S  53.  By  a  private  ad  of  parliament,  eftates  were* 
vefted  in  three  truftees,  upon  truft  to  fell,  ^c.  \  but 

there 
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there  was  no  provifion  made  for  th6  cl^ge  oFtruftees. 
Mr.  Scatty  one  oi  the  truftees,  being  appointed  At- 
torney General  of  Upper  Canada^  executed  a  releafe : 
i^t)ill  was  filed  againft  the  two  remaining  truftees^  ^ 
prayis^  a  reference  to  the  mafter  to  appoint  a/  new 
truftee.  It  was  faid  to  be  a  common  cafe,  and  the 
court  referred  it  to  a  mafter  to  appoint  a  new  truflee. 


END  OF  THI   FIRST   V0L19MS^ 
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